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ADVERTISEMENT. 


The  Reporter  who  has  undertaken  to  collect 
the  decisions  of  the  Court  of  Exchequer  for  publi- 
cation, on  the  secession  of  the  late  Mr:  Wightwick 
reluctantly  augments  the  number  of  these  pages, 
by  prefixing  any  thing,  however  brief,  of  his  own ; 
but  he  feels  himself  called  ^on  to  make  his  ac- 
knowledgments, for  the  assistance  afforded  him, 
which  has  greatly  contributed  to  encourage  his 
progress,  and  faciliUite  his  labours. 

A  faithful  Report  of  the  decisions  of  this  Court 
has  ever  been  considered  a  great  desideratum  by 
the  profession  of  the  law;  and  without  it  there 
must  ever  be  a  chasm  in  our  national  Jurisprudence. 

« 

The  distinguished  names,  and  high  professional 
reputation  of  the  learned  judges,  to  whom  that 
equal  share  of  the  judicial  authority  of  the  State, 
which  is  administered  in  His  Majesty's  Court  of 
Exchequer,  is  at  the  present  time  delegated ;  must 
recommend  any  attempt  to  rescue  their  valuable 
opinions  from  being  knf^  to  the  profession,  by  a 
sanction  of  so  powerful  an  influence,  as,  in  some 
measure,  to  atone  for  an  imperfect  execution  in  the 
first  instance,  and  to  encourage,  in  future,  an  assi- 
duity worthy  of  such  an  object 

a  The 


u 

The  Reporter  offers  bis  sincere  thanks  to  those 
Gentlemen  of  the  Bar,  and  of  th6  Profession,  to 
whom  he  has  been  indebted  for  the  advantage  of 
the  perusal  of  briefs,  and  other  valuable  assistance. 
The  aid  which  he  has  experienced  from  a  laud- 
able zeal,  to  give  accuracy  to  a  work  designed  for 
public  professional  use,  on  the  part  of  those  gentle- 
men to  whose  care  the  official  business  of  the  Court 
is  intrusted,  well  entitles  them  to  his  acknowledg- 
ments. 

In  the  plan  and  arrangement  which  he  has 
adopted,  he  has  endeavoured  to  avail  himself  of  thq 
best  examples  of  the  most  approved  of  his  prede- 
cessors. 

In  the  hope  that  this  undertaking  will  be  received 
with  some  degree  of  favour,  if  oidy  on  account  of 
the  importance  of  its  object^  the  first  number  of 
these  Reports  is  now  submitted  to  the  candor  of 
the  Profession,  with  a  mingled  feeling  of  diffidence 
in  the  Editor's  competency  to  the  task,  and  of  con- 
fidence in  their  liberality^  and  indulgence. 


Hall  Porch,  Middle  Temple, 
isth  August  1814. 
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i8h. 
Mather  v.  Bailey.  Tu^day, 

Sd  May, 

SENVONmoyed  to  set  aside  the  verdict,  ob-  The  Court 
taiDed  at  the  last  aaaizes  for  Chester,  in  thjs  cause,  JJjJI  ^^^dbturb 
which  ifiras  an  action  on  the  case  for  a  malicious  a  recorded 
prosecution :  and  that  anew  trial  might  be  directed,  affidavit  of  one 
on  the  ground  of  mistake  in  recording  the  amount  jfa^^fhe""^'  * 

of  damages.  amount  of  the 

It  appeared  by  the  affidavit  of  one  of  the  Jury,  exceeded  what 
that  this  was  one  of  two  actions  which  were  brought  J^nJe^'^fohavc 
against  the   defendant,  and  had  come  on  to  be  given. 
tried  at  the  Chester  Lent  Assizes;  and,  that  as 
the  evidence  was  precisely  the  same  in  both  cases, 
the  Jury  were  directed  that  their  verdict  in  one 
would    decide    the    merits  of   the    other — that 
they   found  for  the    plaintiff,   and   gave  1,000/. 

B  damages ; 


1814. 


Mather 

V, 

Bailey. 
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damages ;  but  that  it  had  been  the  intention  of  tlie 
deponent,  and  as  he  believed  of  tlie  rest  of  the  Jufy, 
that  the  sum  so  given  should  include  the  damages 
in  both  actions  collectively,  and  had  not  been 
awarded  distinctively  in  each,  as  the  verdict  had 
been  erroneously  taken  by  the  officer  of  the  court. 

Thomson,  Chief  Baron.  This  misapprehension 
is  somewhat  remarkable,  for  the  Jury  must  have 
been  re-sworn  in  the  second  cause,  and  must  have 
returned  a  second  verdict.  It  would  be  dangerous  to 
meddle  with  a  recorded  verdict  on  such  grounds. 

Graham,  and  Wood,  Barons^  concurred. 

Richards,  Baron.  This  was  a  prosecution  for 
Burglary.  J, 000/.  damages  in  each  is  not  ex- 
cessive. 

Rule  refused. 


Saturday, 
7th  May. 

Justification 
of  bail  at 
Chambers  in 
vacation  with- 
out consent, 
held  not  good^ 
but  plaintiff 
not  objecting 
to  an  applica- 
tion to  the 
Court  to  per- 
mit such  jus- 
tification, 
considered 
tantamount 
to  consent. 


SaYERS  V.  TOLFREE. 

DAUNCEY  and  Hughes  this  day  shewed  cause 
against  a  rule  obtained  by  D.  F.  Jones  on  the  29th 
of  Aprils  to  discharge  an  order  on  behalf  of  de- 
fendant, of  the  1 2th  of  February^  to  stay  proceed- 
ings on  an  attachment  against  the  Sheriff  for  not 
bringing  in  the  body,  with  leave  to  amend  bail- 
piece,  and  justify  within  ten  days,  on  payment  of 
costs  of  opposing. 

The  bail  in  the  cause  should  regularly  have  jus- 
tified on  the  1 1  th  of  Febnuiryj  but  on  objection  that 

they 
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they  were  too  generally  described  held  good,  and       ^814. 
no  application  being  then  made  for  Hirther  time,      Sayers 
the  attachment  was  moved  for  on  the  same  day,    jqj^'^^j^ 
and  obtained.     The  next  day  Hughes  obtained  the 
above  order  to  stay  proceedings,  &c.     On  the  1 9th 
the  same  bail  justified  at  Mr.  jB^rcm  Wood's  cham- 
bers, where  plaintiff's  Clerk  in  Court,  having  re- 
ceived notice,  did  not  attend  to  oppose  them. 

It  was  now  insisted  that  the  attachment  had  been 
prematurely  obtained.  Bail  being  excepted  to,  they 
had  four  days  to  justify,  which  must  necessarily  be 
the  first  four  days  of  the  present  term  (a).  The  rule 
to  bring  in  the  body,  and  to  return  the  writ  pro- 
ceed/^tzrip^^ift/.  The  plaintiff  had  no  right  to  lie  by 
in  this  manner  that  he  might  fix  a  clerk  in  court 
with  debt  and  costs.  By  not  attending  at  the  Baron  s 
chambers,  they  had  tacitly  waived  their  right  to 
except.  At  all  events,  the  bail  might  have  justified 
within  the  first  four  days  of  term.  It  has  been  the 
constant  practice  to  justify  at  chambers.  They  also 
objected  to  the  plaintiff's  attachment  as  informal, 
in  not  expressing  in  the  title  of  the  cause  the  chris- 
tian name  of  either  of  the  parties,  and  that  it  could 
not  therefore  be  proceeded  on. 

X).  F.  Jones,  in  support  of  the  rule.  The  question 
now  between  us  is  not  whether  the  bail  might  have 
'^  JMStified  otherwise  than  they  have  attempted  to  do^ 
but  whether  this  justification  is  good  or  not.  That 
will  depend  on  the  power  of  the  court  to  direct 
that  bail  should  be  taken  in  vacation.     It  is  a  ques- 

faj  On  reference  to  the  Miwter  this  wcis  certified  to  be  the 
pmctice. 

B  2  tion 
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^^^4*      lion  of  practice.    The  rule  to  bring  in  the  body 
Sayers     expired  on  the  i  oth,  and  we  were  entitled  to  the 
XoLFEEE     ^t^cb^^i^t  o^  the  1 1  th ;  and  the  rule  is  clear  that 
bail  cannot  justify  in  vacation,  but  by  ccxisent 

[Graham,  Baron.  You  should  have  opposed 
the  order ;  not  having  done  so,  you  have  in  fact 
consented.] 

All  we  ask  by  the  present  motion  is,  that  as  we 
have  lost  the  opportunity  of  trying  the  cause  at  the 
last  Assizes,  we  may  be  entitled  to  the  attachment, 
for  further  security,  by  the  rule  of  1 2th  of  Je- 
bruary  being  discharged. 

The  Court  were  of  opinion,  that  though  bail  could 
not  regularly  justify  at  chambers  in  vacation,  but  by 
consent,  except  in  the  case  of  a  prisoner ;  yet  as 
they  considered  that  the  plaintiff  had  indirectiy 
consented  to  the  justification  in  the  present  case, 
they  discharged  the  rule  without  costs,  on  condition 
of  the  bdl  then  justifying  in  court. 


Triday 
6th  May, 


In  the  matter  of  the  Ship  Maria,  and  other 
Vessels,  and  their  Cargoes. 

A  Rule  had  been  obtained,  calling  on  the  col- 
lector of  the  Customs  for  the  port  of  Falmouth,  to 
shew  cause  why  the  writ  of  appraisement  of  these 
vessels  and  their  cargoes,  sued  out  of  this  court  by 
under  the  ^^e  seizing  officer,  should  not  be  quashed,  and  all 
5 1st  Geo.  3.  to  furtjjgj.  proceedings  thereon  stayed. 

restore  goods  r  o  j 

seized,  that  any  terms  or  conditions  should  be  imposed  on  the  Proprietors  by  the 
order,  and  the  Court  will  not  refuse  to  stay  proceedings  on  a  Wnt  of  Appraise- 
ment oil  that  gcound,  althoujg[h  the  application  proceed  from  the  Crown.  But 
they  will  not  quash  the  writ  if  regulany  issued. 

The 


It  is  not  ne- 
cessarily es- 
sential to  an 
order  of  the 
Commission- 
ers of  Cus- 
toms, made 
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The  application  was  made  on  the  part  of  the  ^     i^H- 
commissioners  of  the  Customs,  in  aid  of  an  order  in  the  matter 
made  by  them  under  the  authority  of  the  51st  Geo.  m1ria*^&c. 
III.  ch.  96,  for  restoration  of  the  subject  of  seizure, 
founded  on  their  certificate  that  the  forfeiture  had 
been  incurred  without  fraud  on  the  part  of  the 
owners. 

Abbot,  and  Brougham,  now  shewed  cause  on 
behalf  of  the  seizing  officer,  and  submitted  two  ob-  * 
jections  to  the  present  application.  First,  That 
admitting  the  commissioners  order  to  be  valid, 
and  such  as  they  were  empowered  by  the  act  to 
make,  the  application  founded  on  it  should  have 
proceeded  from  the  claimant^  whoever  he  might 
be,  and  not  from  the  crown,  as  in  the  present  in- 
stance. The  other  objection  w^as  to  the  order  itself, 
which  they  contended  was  not  such  an  order  as  it 
was  competent  to  these  commissioners  to  make, 
not  according  with  the  tenor  of  the  several  acts  of 
Parliament  under  which  their  authority  to  restore 
goods  seized  was  derived.  In  support  of  this  ob- 
jection it  was  urged,  that,  from  the  language  of 
this  statute  of  the  5ist  Geo.  III.  in  which  the  act 
of  the  27th  of  the  same  reign  was  embodied,  it  was 
evident  that  the  Legislature  had  intended  to  require, 
that  in  all  cases  of  restoration  of  goods  seized  by 
the  officer  under  the  statute,  the  commissioners 
should,  by  their  order  to  restore,  impose  on  the 
proprietors  certain  preliminary  terms,  in  the  na- 
ture of  conditions,  to  be  complied  with  on  their 
part,  for  the  protection  of  the  seizing  officer.  By 
tl^  27th  Geo.  III.  ch.  32,  sec.  15,  it  is  enacted, 
*  that  in  case  any  goods,  &c.  or  any  ships,  &c. 

B  3  ''  shall 
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^8^4-  *'  shall  be  seized  as  forfeited,  by  virtue  of  any 
In  the  matter  *' act  of  Parliament  relating  to  the  revenue  of 
Maria,*^&c.  ".Customs,  it  shall  be  lawful  for  the  commissioners, 

"  on  evidence  given  to  their  satisfaction,  that  the 
"  forfeiture  arose  without  any  design  of  fraud  on 
"  the  part  of  the  proprietors,  to  order  the  same  to 
"  be  restored  to  such  proprietors,  in  such  manner, 
^'  and  on  such  terms  and  conditions,  as  under  the 
'^  circumstances  of  the  case  shall  appear  to  them 
^^to  be  reasonable;  and  if  the  said  proprietors 
'^  shall  comply  with  such  terms,  it  shall  not  be 
"  lawful  for  the  officers  who  shall  seize  such  goods, 
"  &c.  to  proceed  in  any  manner  for  the  condem* 
"  nation  thereof :  but  if  they  shall  not  comply  with 
'^  the  terms  and  conditions  prescribed  by  the  said 
^^  commissioners,  such  officer  shall  be  at  liberty  to 
"  proceed  for  the  condemnation  of  such  goods,  &c. 
"  as  if  this  law  had  not  been  made."  Then  fol- 
lows a  proviso,  that  if  the  proprietors  shall  accept 
the  terms  and  conditions,  they  shall  not  have,  or 
be  entitled  to  any  recompense,  or  damage,  on  ac- 
count of  the  seizure  of  such  goods,  &c.  The  5 1  st 
Geo.  III.  ch.  g6,  adopts  the  provisions  of  that 
act,  and  extends  the  power  of  the  commissioners 
to  order  restoration  of  all  seizures  whatever,  and 
concludes  with  an  enactmeiit,  in  the  words  of  the 
27th  Geo.  III.  ch.  32,  contemplating  throughout 
terms  and  conditions,  which  should  therefore  form 
the  basis  of  the  order,  for  the  protection  of  the 
seizing  officer,  indemnifying  him  from  actions, 
by  excluding  the  proprietors  accepting  the  terms 
imposed,  from  any  right  to  recompense  or  da- 
mage, or  to  maintain  any  action.  Wherever  the 
order  for  restoration  is  mentioned,  terms  are  con- 
stantly 
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stantly  and  uzuformly  adverted  to  by  these  statutes,  1814. 
and  all  the  others  to  which  they  refer.  To  recur  to  in  the  matter 
the  first  objection,— if  this  order  shall  not  be  found  maria'^&c 
defective,  for  the  reasons  urged,  yet  the  Court  should 
not  quash  this  writ,  or  stay  the  further  proceed- 
ings on  it,  till  the  proper  party  shall  come  regularly 
before  it,  to  make  the  necessary  application,  that 
the  Court,  by  imposing  the  required  terms  on  him, 
may  thus  supply  the  omission  of  the  commissioners. 
This  application  too  is  irregular,  and  should  not  be 
allovred,  because  its  immediate  object  is  not  to 
suspend  the  execution  of  the  writ,  but  to  quash  it. 
The  only  legitimate  ground  for  such  an  application 
would  be,  that  the  writ  had  improperly  issued  in 
the  first  instance,  on  a  satisfactory  representation 
to  the  court,  that  facts  w^efe  then  in  existence 
which,  if  disclosed  at  the  time,  would  have  induced 
the  court  to  have  refused  the  writ,  and  not,  as  was 
now  attempted,  by  showing  matters  arising  ex  post 
facto.  The  officer  was  justified  in  seizing;  and  this 
writ  which  has  been  obtained,  was  a  necessary  step 
towards  the  condemnation  of  the  vessel.  It  is  in 
the  nature  of  a  judgment,  and  therefore  cannot  be 
set  aside  but  for  some  error  in  obtaining  it.  The 
Crown  does  not  admit  that  the  writ  has  improperly 
issued;  and  on  the  face  of  the  commissioners 
certificate,  it  is  declared  that  no  fault  is  imputable  to 
the  owners  of  these  vessels ;  and  tlierefore  it  is,  that 
this  application  of  the  Crown  is  resisted,  lest  the 
seiadng  officer,  who  h^s  only  done  what  he  might 
have  forfeited  his  office  for  omitting,  should  be 
liable  to  an  action  for  having  performed  his  duty 
by   this  seizure,  in  which  this  certificate  of  the 

^  4  commissioners 
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i8i4>'     commisidoners  might  be  read  in  evidence  against . 

In  the  matter    him*  ; 

of  the  Ship.  .     • 

Ma1iia>  &c. 

[Gbaha*,  Baron.  A  forfeiture  also  appears 
on  the  face  of  the  certificate,  and  that  would  pre- 
elude  the  proprietors  from  bringing  any  action 
against  the  seizing  officer.] 

But  if  the  claimant  himself  had  come  before  the : 
court  to  make  this  applicationi  he  might  have  been 
subjected  to  conditions  froin  which  the  officer's 
protection  would  resuk. 

Dauncey,  contr^.  The  question  is  now  become 
one  of  form  merely.  This  Court  is  applied  to  by 
the  commissioners,  to  quash  a  Writ  issued  at  their 
instance,  which  they  no  longer  require,  and  which 
can  be  of  no  further  use.  Nbr  could  the  officer 
after  this  order  of  the  'Commissioners,  which  they 
are  authorized  by  the  act  to  make,  avail  himself  of 
tfie  writ,  if  it  were  not  to  be  quashed ;  for  all  further 
proceedings  on  it  by  him  would  now  be  illegal. 
It  is  from  the  commissioners  that  all  authority 
emanates. '  The  Attorney-General,  whom  I  repre- 
sent, acts  wholly  under  their  directiom,  and  mi^t 
enter  a  nolle  proseqm.  This  Court  itself  is  only 
ancillary  to  them,  aqd  could  not  order  restoration^ 
as  the  commissioners  are  empowered  to  do.  Nor 
can  the  court  aid  a  seizing  officer  against  the  act 
of  the  commissioners,  proceeding  under  the  sanc- 
tion of  a  wholesome  statute,  made  tot  tbe  conve- 
nience and  relief  of  the  subject ;  and  no  part  of  that 
statute  gives  the  officer  a  right  to  resist  this  pro- 
ceeding 
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cceding  in  this  manner.     As  to  his  requiring  in-  K,i8i4,     ^. 
demnity,  that  has  been  akeady  answered  by  one  l^tftemattei:  , 
of  your  Lordships.    The  forfeiture  is  recognized  mariaI^&c. 
on  all  sides,  and  surely  no  premium  to  the  seizbg   .: 
officer  should  intervene  between  this  act  of  Parlia- 
ment and  the  subject    It  is  said  the  party  claiming    * 
should  be  here,  and.  that  this  application  should  be 
made  to  th#  court  by  him,  but  if  he  were,  the 
court  could  not  impose  terms  oh  him. 

* 

[Chief  Baron.  There  can  be  no  doubt,  if  a 
party  comes  to  ask  the  favour  of  the  court,  it 
may  annex  conditions  of  granting  it] 

But  here  he  comes  for  no  favour,  nor  should  the  '". 

court  drive  him  to  the  expense  of  a  proceeding  of 
which  he  does  not  stand  in  need,  the  commissioners 
having  already  do^e  all  that  is  requisite  towards 
the  restoration  of  this  property,  by  an  act  which 
necesaarily  puts  an  end  to  all  suits;     Nor  is  this  ap-  \ 

plication  made  on  matter  arising  ex  pqst  fad^j  as 
has  been  said ;  the  circumstance  on  which  it  is  made,  i  . 

the  absence  of  fraud  on  the  part  of  the  proprietors, 
18  matter  necessarily  anterior  to  .the  isstiiug  of  the 
writ  Your  Lordships  are  told  that  you  have  no 
power  to  set  aside  a  judgment  which  is  regular,  but 
that  you  may  stay  execution  on  one  which  is  irre- 
gularly obtained :  but  this  writ  may  have  been  impro* 
perly  issued ;  the  seizure  may  have  been  wron^ul, 
and  a  misrepresentation  of  circumstances  may  have 
induced  the  commissioners  to  do  what  they  have 

done* 

« 

Cur.  Bch.  Vidt. 
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,     ^^j^4*    ^       THIS  day  Thomson,  Chief  Baron,  delivered 
loth  May.     the  judgment  of  the  Court. 

In  the  matter 
of  the  Ship 

Maria,  &c.      This  application  is  made  to  the  court  on  the  part 

of  the  commissioners  of  the  Customs,  on  the  ground 
of  their  order,  made  in  pursuance  of  the  powers 
vested  in  them  by  the  5 1  st  Geo.  III.  ch.  96,  which 
is  founded  on  the  27th  of  the  same  reign,  ch.  32. 
The  27  th  confines  that  power  to  ships  seized  for 
breach  of  the  revenue  laws.  The  51st  extends  it 
to  all  seizures  made  for  any  cause  of  forfeiture 
whatever.  Under  the  authority  of  this  last  act  the 
commissioners  are  empowered  to  order  restoration^ 
of  all  goods  seized,  on  such  terms  and  conditions 
as  under  the  circumstances  of  the  case  shall  appear 
to  them  to  be  reasonable ;  and  that  if  the  proprietors 
shall  comply  with  such  terms,  it  shall  not  be  law- 
ful for  the  seizing  officer  to  proceed  to  condemna- 
tion of  the  goods ;  but  if  not,  that  he  may  then 
so  proceed.  In  pursuance  of  this  power  so  vested 
in  them,  the  commissioners  have  made  an  order,^ 
stating,  that  they  are  satisfied  that  no  fraud  was  in- 
tended on  the  part  of  the  masters  or  proprietors  of 
the  vessels  seized,  and  that  they  have  therefore  or- 
dered a  restoration  of  the  goods.  For  the  seizing  offi- 
cer it  is  contended,  that  the  commissioners  have  no 
power  under  the  act  to  make  such  an  order,  without 
directing  compensation  to  be  made  to  him,  and 
imposing  terms  on  the  proprietors  for  his  indem- 
nity and  protection.  But  it  appears  to  the  Court, 
that  tliough,  if  any  terms  had  been  imposed,  they 
must  have  been  complied  with,  yet  that  it  is  not 
necassarily  incumbent  on  the    commissioners  to 

engraft 
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engraft  terms  on  their  order  for  restoration.     It  is  .       ]^     . 
as  a  preliminary  step  to  the  enforcing  of  that  order  ^^f^^^^f^^^ 
that  the  present  application  is  made  on  the  part  Maria,  &c. 
of  the  Crown.     Perhaps  we  should  go  too  far  to 
order  the  writ  of  appraisement  to  be  quashed,  and 
therefore  our  order  will  be,  that  all  further  proceed- 
ings on  the  writ  of  appraisement,  and  indenture 
of  seizure  be  std-ved. 

Rule  absolute. 


Robinson,  Clerk,  v.  Jermyn  and  others.  rthVJy.' 


Case  for  publishing  a  Libel. — ^The  Declaration  These  words 

"  The  Rev 

Stated,  that  before  and  at  the  time,  &c.  there  was  john  Robin- 
a  certain  room  at  Southwold.  called  the  Cassino,  *^n>an^Mr. 

'  '  James  Robin- 

frequented  by  certain  proprietors  thereof  and  sub-  son,  inhabit- 
scribers  thereto,  and  other  persons,  under  and  subject  town,  not" 
to  certain  regulations.     That  plaintiff  before  and  t"??h^"°"* 
at,  &c.   was  officiating  minister  of  the  parish  of  prictors  and 
Bijiford  in  said  county.     Yet  said  defendants,  well  scribers^^thmk 
knowmg,  &c.   but  contriving,  and  maliciously  in-  *'  P">per  to 

J.     ^     .        ,     .    .  ®  .  .  •'      .     associate  with, 

tending  to  insult,  injure,  degrade,  and  vilify  the  said  arc  excluded 
plaintiff,  so  being  suck  minister  as  aforesaid,  and  to  Pubj^lJd  by 
cause  it  to  be  suspected  and  believed  that  plaintiff  P^s^'ng  »  pa- 

-.  ,  .  *  per  on  which 

was  a  person  unfit  to  be  associated  with  by  the  said  they  were 
proprietors  and  subscribers  of  the  said  Cassino^  and  p^nlng'to^b^ 
otlier  persons,  theretofore,  &c.  at,  &c.  in  one  of  the  a  regulation 

or  a  particular 

written  regulations  of  the  said  Cassino,  relating  to  society,  held 
the  said  plaintiff  and  another,  wickedly,  &c.  pub-  jJb^i^^^^* 
lished  of  and  concerning  said  plaintiff,  tiie  following 

false, 
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false,  scandalous,  malicious,  and  defamatory  libel, 
as  follows ;  that  is  to  say,  "  the  Rev.  John  Robinson'' 
(meaning  thesaid  John),  ^^  and  Mr.  James  Robinsori^ 
(meaning,  &c.),  ^'  inhabitants  of  this  town,  not  being 
^'  persons  that  the  proprietors  or  annual  subscribers" 
(meaning  the  aforesaid  proprietors  and  subscribers 
to  the  said  Cassino)  ^^  think  it  proper  to  associate 
^'  with,  are  excluded  this  room"  (meaning,  Sec). 
There  were  three  other  counts,  varying  the  publica- 
tion. To  this  declaration  the  defendant  pleaded  the 
general  issue,  and  four  pleas  of  justification,  to 
which  the  plaintiff  demurred.  Joinder  in  demurrer. 


Abbot,  in  support  of  the  demurrer,  adverted 
to  the  causes  of  demurrer  assigned,  which  he  des« 
cribed  as  being  rather  of  substance  than  of  form ;  but 
suggested,  that  the  defendants  would  probably  rely 
rather  on  the  insufficiency  of  the  declaration  than 
on  the  validity  of  their  pleas;  and  admitted,  that  if 
the  declaration  did  not  shew  actionable  matter,  it 
would  be  unnecessary  to  go  further  into  the  plead* 
ings.  Arguing  therefore  as  if  this  were  a  demurrer 
to  the  declaration,  the  present  question,  though 
coming  before  the  court  in  this  shape,  is  whether 
the  words  laid  in  the  declaration  constitute  such  a 
libel  as  would  support  an  action ;  and  he  contended^ 
on  the  authority  of  Thorley  v.  Lord  Kerry,  (b) 
and  the  cases  there  cited,  that  they  would.  The 
defendants,  by  the  terms  of  the  written  regulation 
of  the  club,  exhibit  the  plamtiffs  as  persons,  in 
their  opinion,  unfit  to  associate  with,  and  therefore 
declare  them  excluded  the  Cassino.     By  that  case, 

(h)  4  Taunt  355. 

though 
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though  some  of  those  which  were  cited  there,  were  , ^^^4*   ^ 

found  fault  with  for  the  largeness  of  the  rule,  it  was  Robinson, 
decided  that  an  action  might  be  maintained  for        ^^  ' 
written  slander,  though  it  could  not  be  supported  Jermyn, 
by  the  same  words  being  spoken ;  therefore  liberty  *^   ^  ^"*  ^ 
may  be  taken   to   argue  that  these  words  being 
written  are  actionable,  even  though  they  might  not 
be  so  had  they  been  merely  spoken,   Villars  v. 
Monsley  (c).  And  many  of  the  cases  of  slander  pro- 
ceed on  the  special  prejudice  of  exclusion  from 
society,  one  of  the  most  severe  afflictions  in  civilized 
life.     The  libel  in  this  case  announces  the  plaintiffs 
as  persons  unfit  to  be  associated  with. 

[Chief  Baron.     By  these  defendants.] 

The  words  are  the  same  in  substance  and  effect 
as  if  they  had  been  more  general.  It  is  true,  here 
is  no  particular  cause. or  reason  assigned  ;  but  that 
does  not  extenuate  the  calumny,  because  it  leaves  it 
open  to  aggravation  by  the  force  of  imagination. 
The  reason  given  might  perhaps  have  been  trivial ; 
but  where  there  is  none,  we  are  left  at  liberty  to 
conceive  the  most  degrading  imputations  that  fancy 
can  suggest.  But  whatever  they  might  have 
thought,  they  had  no  right  to  publish  their  opinion. 

Storks^  contr^.  The  libel  supposed  to  be  couched 
b  these  words  is  said  to  consist  materially  in 
their  ambiguity,  arid  the  cases  quoted  to  shew  them 
to  be  libellous  are  cases  of  direct  and  express 
charge,  all  of  which  are  calculated  to  render  their 

(c)  a  Wilson  403. 
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object    an    exile  from   society.      But  I  contend 
that  the  innocence  of  these  expressions  is  to  be 
found  in  their  ambiguity.     It  merely  appears,  that 
a  certain  number  of  individuals  did  not  think  the 
plaintiff  a  proper  person  for  them  to  associate  with, 
but  for  what  reason  does  not  appear.     It  might 
even  be  a  compliment  to  the  plaintiff;  at  least  he 
might  have  been  excluded  because  this  society  were 
conscious  that  they  might  have  given  him  offence, 
as  a  clergyman,  if  he  had  been  admitted  among 
them ;  they  might  themselves  have  been  immoral 
characters.      In  the  case  of  Thorley  and   Lord 
Kerry y  which   has  been  quoted  for   thfe  plaintiff, 
the  libel  there  consisted  of  direct  and  express  allega- 
tions, charging  the  plaintiff  in  the  original  cause, 
with  hypocrisy,  malice,  uncharitableness,  and  false- 
hood ;  and  even  there,  the  Chief  Justice  Mansfield, 
in  delivering  the  opinion  of  the  court,  reluctantly 
admitted,  that  he  was  bound,  by  the  cases  to  recog- 
nize the  distinction  between  written  and  oral  slander^ 
and  that  an  action  might  be  maintained  for  words 
written,  which  if  spoken,  would  not  support  it ;  but 
declared,  that  if  the  matter  were  then  first  to '  be 
decided,  he  should  have  had  no  hesitation  in  saying, 
that  no  action  lay  for  written  scandal  which  could 
not  be  maintained  for  the  words  if  they  had  been 
spoken.     The  court  will  not  extend  the  catalogue 
of  authorities  by  which  that  ill-received  dbtinction 
is  established,  by  pronouncing  these  ambiguous 
words  to  amount  to  the  offence  of  libel,  or  bold 
that  the  circumstance  of  their  being  written  will 
assist  the, plaintiff  in  this  action.     In  the  ca3e  of 
The  King  v.  Hart^  the  prosecutrix  (d)^  who  was  a 


(dj  1  Bl.  386. 


quaker, 
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quaker,  after  having  been  admonished  by  the  so-       ^14- 
ciety  for  frequenting   balls  and  concerts,  was  at    Robinson, 
length  expelled.      The  reason    entered    in   their       ^^^^^' 
books  was  "  for  not  practising  the   duty  of  self-  Jermyn 
"  denial,"  which  was  signed   by  the  defendant  ^^  ''^^"• 
their  Clerk.     He  was  found  guilty ;  but  the  judge 
was  dissatisfied  with  the  verdict,  and  the   Court 
granted  a  new  trial,  without  a  rule  to  shew  cause. 
That  case  is  much  stronger  than  this.     But  it  is 
contended  that  these  words  should  not  have  been 
published.    No  society  could  subsist  if  such  a  pub* 
lication  as  this  were  not  allowed ;  and  I  may  there- 
fore call  it  a  privileged  publication.     Nor  is  it  the 
inevitable  consequence  of  this    alleged  libel,  that 
the  plaintiff  is  rendered  infamous,  contemptible, 
or  ridiculous.     The  declaration  avers,  that  plaintiff* 
was  a  clergyman,  and  therefore  avers  too  much,  as 
nothing  certainly  in  these  words  specially  affects 
the  plaintiff  in  hb  clerical  character.  It  is  admitted 
there  is  no  objection  to  these  pleas  in  point  of  form. 
And  in  this  justification  it  is  not  necessary  to  state 
particulars,  as  the  declaration  has  already  sufBcientl}' 
done  so.     But  here  is  no  imputation  to  be  jus- 
tified ;  the  words  do  not  afiect  the  plaintiff's  moral 
character ;  nor  is  there  any  innuendo  in  the  decla- 
ration, by  which    it  has   been  attempted   to  be 
charged  that  they  do;  and   from  that  omission 
we  may  well  infer,  that  the  pleader  who  drew  it 
could  find  none  that  might  be  ascribed  to  the  words 
laid. 

Abbot  J  in  reply.    The  defendants  have  done  what 
the  Court  will  not  allow  libellers  to  do.     It  cannot 

be 
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»  .'. 

jBH;  ;,  be  supposed  that  this  libel  meant  to  suggest,  that  the 
Robinson,  *  defendants  were  immoral  characters ;  such  a  con- 
struction is  inconsistent  with  the  averment  in  the 
declaration.  The  rule  is,  that  libels  must  be 
read  by  the  court  in  the  common  acceptation  of 
the  words.  This  room  is  not  confined  to  indivi- 
duals, but  used  by  the  proprietors  and  subscribers, 
and  others,  and  therefore  open  in  some  measure 
to  the  public.  The  words  published  here  are 
such  as  may  probably  affect  the  plaintiffs  repu- 
tation. They  are  capable  of  injurious  conse- 
quences, and  may  produce  the  effect  attributed  to 
them  by  this  declaration,  and  that  is  sufficient  to 
support  the  present  action.  As  to  the  case  of  The 
King  V.  Harty  there  the  delivery  was  to  herself, 
and  no  malice  could  be  imputed  to  that  publi- 
cation. 


Thomson,  Chief  Baron.  The  demurrer  to  these 
pleas  involves  the  material  question,  whether  the 
publication  of  the  words  laid  in  the  declaration  are 
properly  the  subject  matter  of  an  action,and  whether, 
imder  the  circumstances^  they  amount  to  a  libel. 
The  words  are,  "  The  Rev.  John  Robinson  and 
'^  Mr.  James  Robinson,  not  being  persons  that  the 
"  proprietors  or  annual  subscribers  think  it  proper 
'^  to  associate  with,*^  are  excluded  this  room."  It 
seems  to  me  to  be  a  material  allegation  in  this  de- 
claration that  the  plaintiff  was  officiating  minister, 
but  there  is  certainly  nothing  affecting  him  in  his 
clerical  character  in  these  words.  It  then  goes  on 
to  state,  that  the  words  were  published  in  one  of 
the  written  regulations  of  the  room.     Now  the 

principal 
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principal  ground  on  which  this  action  can  be  sup-       1814. 
ported,  is,  that  it  does  in  substance  contain  an  Robinson» 

averment,  that  these  plaintiffs  were  not  fit  for  com-        ^J^ ' 
mon  association — that  they  were  not  proper  persons  Jermyn, 
for  general  society ;  and  nothing  will  help  this  de-  ^   °   ^^** 
claration,  unless  it  can  be  collected  from  it,  that 
such  an  insinuation  was  the  object  of  the  words. 
Now  it  does  not  seem  to  me,  that  such  an  imputa- 
tion can  be  inferred.     It  seems  merely  that  these 
defendants  did  not  think  that  the  plaintiffs  were  pro- 
per persons  to  be  associated  with  by  them ;  but  that 
may  proceed  from  other  causes  than  such  as  must 
appear  on  the  face  of  the  declaration,  to  have  been 
insinuated,  to  constitute  a  libel.     There  might  be      -■ 
reasons  assigned  not  at  all  affecting  the  moral  cha^ 
racter  of  the  plaintiffs  ;   for  the  defendants  may  not 
have  thought  them  agreeable  or  sociable.  They  may 
have  considered  them  troublesome  and  officious ; 
or,  for  some  other  such  reasons,  improper  for  their 
society.  ^^ 

It  has  been  argued,  that  there  is  a  very  material 
distinction  between  written  and  verbal  slander ;  and 
that  words  which,  if  merely  spoken,  would  not  be 
actionable,  may  become  so  by  being  written.  Un- 
doubtedly there  are  old  cases,  which  have  been 
allowed  to  go  so  far^  on  which  subsequent  modem 
decisions  have  been  founded,  though  with  some 
reluctance.  The  case  of  Thorley  v.  Lord  Kerry  has 
been  cited.  In  that  case  there  were  unequivocal 
expressions  of  bad  character  used ;  but  it  does  not 
appear  that  the  words  laid  in  this  declaration  are 
sufficient  to  shew  the  world  at  large,  that  even  the 
inference  necessary  to  support  this  action  can  be 

C  collected 
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.    ^^^^     ,  collected  from  them,  that  is,  that  they  were  im-. 

Rqbinson,     proper  persons  for  general  association.     And  as 

^^  *        there  is  no  impeachment  of  the  plaintifTs  moral 

Jermyn        character,  I  think,  Uierefore,  that  tliere  should  be 

and  others,    judg^^nt  for  the  defendants. 

Graham,  Baron.  I  cannot  agree  to  extend  the 
doctrine,  of  words  being  libellous  in  writing,  which 
are  not  so  in  speech.  It  should,  in  all  cases,  be 
clearly  shown  that  the  words,  which  are  the  sub- 
ject matter  of  action,  contain  a  libel.  The  court 
have  hesitated,  where  terms  have  been,  at  the  time 
of  their  being  used,  incapable  of  definite  meaning, 
to  pronounce  them  actionable  until  they  liad  ac- 
quired a  sense  intelligible  to  common  understanding. 
Though  words  conveying  dark  insinuations  should 
not  be  suffered  to  escape,  they  must  in  all  cases 
admit  of  a  clear  and  obvious  sense :  and  it  is  a  rule, 
that  the  declaration  should  in  such  cases  help  them 
out  by  innuendo.  The  pleader  was  puzzled  here  to 
frame  any  innuendo  on  these  words. 

It  is  not  enough  that  the  consequences  of  words 
uttered  be  probably  injurious  to  character,  if  the 
terms  do  not  shew  such  probability  to  the  court. 
And  as  I  can  fix  on  no  precise  imputation  arising 
from  these  terms,  I  think  we  should  be  going  too 
far  to  set  up  such  words  as  these,  as  sufficient  sub- 
ject matter  of  actions  for  libel. 

Wood,  Baron.  I  am  of  the  same  opinion  with 
my  Lord  Chief  Baron  and  my  Brother  Graham. 

Great  stress  has  been  laid  by  Mr.  Abbot  on  the  in- 
tent to  injure  the  plaintiff  in  the  opinion  of  tlie  world, 
and  to  represent  him  as  a  person  altogether  unfit  for 
25  society. 
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society.    But  all  these  words  mean  nothing  definite,       1814- 
and  the  question  now  before  us  is,  whether  this  is  a  Robinson, 
libel  ?    Undoubtedly  not :  unless  some  imputation      Clerk, 
appear.     If  an  imputation  be  expressly  charged  by     Jermyw 
words,  it  would  be  sufficient  to  state  the  words.    If  ^^  others. 
they  are  ambiguous,  an  innuendo  is  necessary,  or 
some  special  averment.     Mr.  Abbot  admits,  that  if 
they  had  said,  that  they  had  excluded  him  the  room, 
and  no  more,  it  would  not  have  supported  his  case. 
And  yet  that  would  equally  have  insinuated  that  they 
had  some  good  reason  for  so  doing ;  and  if  those 
words  are  not  libellous  these  are  not ;  for  there  is 
here  no  imputation  on  the  plaintiffs,  further  than  that 
these  defendants  do  not  think  them  proper  persons 
for  their  society :  and  theire  may  be  many  sufficient 
reasons  why  they  might  not  be  proper  for  associa- 
tion, without  any  imputation  on  their  moral  cha- 
racter ;  and  if  any  were  intended,  there  sliould  have 
been  an  innuendo  laid ;  but  the  drawer  of  this  de- 
claration was  aware  that  none  could  be  inferred. 

Richards,  Baron,  concurred. 
Per  Curiam 

Judgment  for  the  defendants. 


MEMORANDUM : 

The  Court,  in  consequence  of  the  absence  of  ^l^^^^ 
parties,  adjourned  the  causes  in  the  peremptory 
order  paper  till  Friday  next;  but  ordered  that  in 
future  they  should  be  called  on  in  course ;  and  that 
if  the  parties  did  not  attend  they  would  be  disposed 
erf,  and  struck  out  of  the  paper  in  succession. 
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Fridmi  Wright  and  another  (Assignees  of  White) 
• '  V.  Bird. 


1 

scUing  horses  X  H I S  cause,  which  was  an  action  of  trover  by 
ed  hitMidon^'  ^^^  assignees  of  a  bankrupt,  was  tried  before  Mr. 
to  take  out  a  Bavon  WooD,  at  the  last  Assizes  for  Rutland. 
become  a"  The  main  question  was,  whether  White,  against 
dealer,  suffi-    ^jjom    a    Commission    of  bankrupt  bad   issued, 

cient  to  con-  ,        "^  ' 

stitute  a         was  a  trader  within  the  meanmg  of  the  bankrupt 

trading  within  i         ^ 
the  meaning     A^-WS  -, 

of  the  bank- 

howeveriimit-  From  the  Judge's  Report  it  appeared  to  have  been 
amf^ho'ugh"^^  proved,  that  until  very  recently  before  the  issuing  of 
no  licence  has  the  commissioiK  White,  the  bankrupt,  had  always 

been  actually  i,iii/-ii 

taken  out ;      been  a  tarm«K :  but  that  he  bad  then  nrst  bought 
win  gran^T'^  horses  not  calculated  for  the  purposes  of  a  farm,  and 
new  trial  after  soW  them  again,  and  had  declared  his  intention  to 
9{;ainst  evi-     become  a  hersedealer,  and  take  out  a  license ;  and 
fccu"^*^^*  that  he  had  hired  a  person  specially  as  his  horse- 
dealing  man.  The  jury  were  directed,  that  a  farmer, 
as  such,  was  not  subject  to  the  bankrupt  laws ;  but 
that  if  White  had  bought  horses  with  a  view  to 
profit  by  their  sale,  as  a  part  of  his  means  of  gaining 
a  livelihood,  he  had  by  so  doing  rendered  himself 
liable.     They  found  a  verdict  for  the  defendant. 

A  rule  having  been  obtained  for  a  new  trial, 

Reader^  and  Shuttleworih^  now  shewed  cause. 
They  submitted  that  this  had  been  properly  a  ques- 
tion for  the  jury,  to  whom  it  had  been  left,  and  relied 
that  the  court  would  not  now  disturb  their  finding, 

'    oa 
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m  the  authority  of  Stewart  v.  Ball(e)  a  stronger  i^H^^ 
case  than  the  present,  and  the  cases  there  cited.  Wright 
There  the  verdict  in  Bartholomezv  v.  Sherwood  (f)  ^^^^^ 
was  called  a  strong  finding,  but  the  court  neverthe- 
less refused  to  disturb  it,  on  the  ground  that  it  was  a 
question  properly  left  to  a  Jury,  and  one  which 
ought  to  depend  on  their  verdict  They  adverted  to 
the  evidence  of  the  supposed  bankrupt  having  occa- 
sionally rode  each  of  the  horses  so  bought  by  him ; 
that  five  horses  were  all  that  had  been  bought,  of 
which  two  had  been  sold  by  the  creditors ;  and 
contended,  that  though  the  quantum  of  dealing  was 
immaterial,  this  could  not  be  considered  a  trading 
lat  all,  and  that  he  could  not  be  said  to  be  a  dealer 
in  horses  till  he  had  taken  out  his  license,  which  he 
had  not  done. 

Clarke^  contra,  contended,  that  White  having  de- 
clared his  intention  of  becoming  a  dealer  iri  horses, 
the  only  question  was,  whether  he  afterwards  did 
so :  and  it  is  in  evidence,  that  he  hired  Chapman 
as  his  horse-dealing  man;  that  he  called  him* 
self  a  horsedealer,  and  actually  did  purchase  these 
nag-horses,  and  went  with  them  in  a  string  to 
serve  a  fair ;  and  the  reason  of  his  having  carried 
on  the  business  no  longer  was,  that  his  finances 
did  not  enable  him,  and  he  became  a  bankrupt 
There .  is  in  this  case  then  all  that  is  necessary  to 
constitute  the  trading,  a  holding  himself  forth  to  the 
|>ublic  as  a  horsedealer,  and  a  subsequent  actual 

(e)  2  N.  R.  78. 

(/)  Patman  v.  Vaughan,  1  T,  R,  in  notis. 

c  3  dealing 
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>8i4^  ^  dealing  in  horses ;  therefore  the  case  of  Stewart  v> 
Wright    Ball  does  not  apply  here,  for  there  the  main  point 

Bird  "^  ^"^  Wright  had  not  publicly  represented  him- 
self as  a  general  dealer  in  the  articles  which  he 
was  proved  to  have  bought  and  sold.  In  this 
case  the  jury  were  intimidated  by  the  position 
assumed  by  the  plaintiff's  counsel  in  tcrrorem,  that 
if  the  defendant  was  within  the  meuiing  of  the 
bankrupt  laws,  eitiier  of  themselves,  or  any  other 
person  who  bought  a  horse  and  sold  it  again,  would 
by  so  doing  subject  himself  to  be  made  a  bank- 
rupt. 

Thomson,  Chief  Baron.  The  extent  of  the 
dealing  is  not  material,  provided  the  party  sets  up 
as  an  avowed  trader.  The  evidence  is,  according 
to  Claridge,  that  White  bought  horses  not  proper 
for  farming  purposes :  then  he  hired  Chapman  as 
his  horse-dealing  man,  and  told  him  he  had  ordered 
a  license  to  deal  in  horses,  which  no  farmer  does ; 
but  soon  afterwards  he  became  bankrupt.  We 
often  see,  sitting  in  another  capacity,  that  horse- 
dealers  occasionally  ride  horses  intended  by  them 
for  sale.  There  must  be  a  new  trial,  with  costs 
of  course. 

Rule  made  absolute. 
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The  King  v.  Ellis.  .tS^M^; 

Scire  Facias  on  bond  to  the  Crown,  in  double  To  Scire 
the  value  of  the  duties  mentioned  in  the  condition,  to^ the  Crown 
conditioned  to  pay  the  duties  of  excise  charged  and  5°^  Excise 

^  ^  .  .  ^  ,         J      .        duties,  Plea  of 

chargeable  on  a  certain  quantity  of  brandy  im-  payment  after 
ported  by  defendant,  and  lodged  in  the  warehouse  wm^ssucd^'^*^ 
of  the  London  Dock  Company,  by  virtue  of  the  *"^  accept- 

ance  by  the 

home-consumption  act,  before  the  said  goods  should  Crown  in  satis- 
be  taken  out  of  the  warehouse  ;  "  and  in  case  the  insuffiacn^^^^ 
*^  said  goods  shotdd  not  be  so  taken  out  for  home  King  not 

^       .  y    1       7     .  y  bound  by  the 

*'  consun^tum  on  payment  of  the  duties^  or  jot  ex-  4th  of  Anne 
**  portation  rvithin  one  year  from  the  date  of  bond^ 
"  that  the  obligors  should  at  the  end  of  the  said  year 
"  pay  the  said  duties,  and  all  charges  that  might  be 
"  inctcrred  by  the  officers  of  Excise  in  respect  of  the 
^  said  goods.''  Plea,  Payment  before  the  said  goods 
were  taken  out  of  the  warehouse,  and  before  the  is- 
suing of  the  writ  of  Scire  Facias,  but  after  the  expira- 
tion of  the  said  year,  of  all  said  duties  and  charges 
before  that  time  incurred  by  the  officers  of  excise, 
and  acceptance  by  the  Crown  in  full  discharge  of  the 
same.  Replication,  negativing  payment  of  the  full 
amount  of  the  said  duties  within  the  year,  and  ac- 
ceptance in  discharge :  and  averring,  that  at  the  end 
of  the  year,  further  charges  to  the  amount  of  50  i 
had  been  incurred  by  the  officers  of  excise  in  respect 
of  the  said  goods.    Demurrer  and  joinder. 

SpankiCj  insisted  that  the  plea  in  bar  amounted  in 
effect  to  accord  and  satisfaction,  and  was  effectual 

C4  8* 
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^^H*     ^  at  common  law :  and  if  not,  that  it  was  a  good  plea 
The  iiNo    under  the  statute  of  the  4th  of  Anne.  This  is  not  the 

XlIib.  ^^^  ^^  ^  *^°^  ^^  money  due  by  deed,  requiring  a  de- 
feasance of  commensurate  authority^  and  to  which 
a  plea  of  payment  after  the  day  would  be  bad ;  nor 
is  it  a  debt  constituted  by  the  writing  itself.  This 
is  not  a  mere  money  bond,  where  the  debt  becomes 
due  on  the  day  mentioned,  but  an  obligation  to 
pay  certain  duties,  on  certain  events,  as  soon  as 
tlie  amount  should  be  ascertained,  to  which  this 
is  a  good  plea,  since  by  the  statute  of  Anne,  pay- 
ment before  action  brought  may  be  pleaded  in  bar ; 
and  if  payment  merely  were  not  sufficient,  the  sub- 
sequent acceptance  on  the  part  of  the  Crown  must 
obviate  all  objections  which  might  have  been 
raised.  In  Blake's  case  (g)  such  a  plea  was  resolved 
to  be  good  when  no  certain  duty  accrues  by  the 
deed,  but  by  subsequent  default.  Then  the  ques-^ 
tion  arises,  whether  the  king  is  bound  by  the 
statute,  not  being  named :  On  principle  he  is ; 
and  in  the  case  of  the  Attorney  General  v.  AU- 
good(h),  the  Chief  Baron  in  considering  the 
clauses  of  this  act,  on  which  the  application  for 
leave  to  plead  several  matters  was  founded,  said, 
that  though  it  is  a  general  rule  that  the  king 
shall  not  be  bound  by  statutes  which  do  not  name 
him,  yet  the  rule  has  exceptions,  and  he  is  bound 
by  all  acts  to  suppress  wrong  or  fraud,  and  to  pre- 
vent the  decay  of  religion,  as  in  the  case  of  5 
Rep.  14,  where  it  was  held,  that  leases  from  colleges 

to  the  queen  were  void.     So  in  Lord  Berkelej/% 

» 
(g)  6  Coke's  Eep,  43.  (h)  Parker  5. 

case^ 
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case  (iX  where  the  statute  of  Westminster  2d  was 
held  to  bind  the  king,  and  the  other  cases  there 
enumerated.  In  Bartletfs  case  (k)j  it  was  held^ 
that  the  bond  of  collector  of  customs  did  not  ex- 
tend to  a  new  duty  subsequently  imposed  on  coals, 
where  the  same  collector  had  a  deputation  from 
the  commissioners.  On  principle,  if  this  plea  were 
not  allowed  in  cases  where  the  king  sued,  the  re- 
medy intended  by  the  statute  would  be  frustrated ; 
which  was,  that  parties  might  plead  without  being 
driven  into  equity.  It  should  therefore  be  con- 
strued more  especially  to  bind  the  king,  who  can 
not  be  carried  into  equity.  By  the  38th  clause 
of  the  warehousing  act  (1)^  it  is  provided,  [that 
goods  bonded  under  it  shall  not  be  given  out  till 
the  duties  thereon  are  paid.  The  bond  in  these 
cases  is  merely  given,  lest  the  goods  warehoused 
should  become  not  worth  the  duties,  when  the 
oUigpr  would  never  take  them  away ;  for  if  th6 
goods  are  damaged  the  duty  must  still  be  paid. 
But  here,  it  is  now  attempted  to  recover  surplus 
duties  from  the  defendant,  beyond  what  he  had 
ori^nally  stipulated  to  pay.  If  in  such  a  case 
between  private  persons,  this  plea  would  be  good, 
it  should  on  general  principle  be  allowed  against 
the  king,  because  it  is  adapted  to  the  suppression 
of  that  wrong  which  would  result  from  giving  an 
undue  advantage  to  the  Crown  by  excluding  the 
subject  from  the  benefit  of  the  statute. 

(i)  Plowi  336,  337.   .       (1)  43  Geo.  3,  ch.  13a. 
(k)  Parker  377. 

ffalton. 
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1814,  fVallon^  contra,  stated,  that  the  goods  in  ques^* 

The  Kino    tion  had  been  suffered  to  remain  in  the  warehouse 

Ellis        ^^^^  ^^  ^"^  ^^  ^^  y®^'     ^^    ^  ^^^    ^^^  1 8 1 1 , 

the  Comnaons  resolved,  that  all  brandy  then  im- 
ported  should  pay  a  duty  of  10/.  per  cent,  more 
than  the  then  existing  duties;  and  that  the  de- 
fendant immediately,  and  before  that  resolution  had 
passed  into  a  law,  went  and  took  away  the  goods  on 
paying  the  duties  mentioned  in  the  bond.  He  insisted 
therefore  that  the  defendant  was  liable  on  the  bond 
for  the  augmented  duties.  The  condition  had  been 
broken  by  non-payment  of  the  sum  due  on  the  day^ 
and  therefore  the  bond  had  become  single,  and 
could  not  be  avoided  but  by  pleading  a  release. 
Noyes  v.  Hapgood  (m).  There  is  one  point  which 
distinguishes  this  case.  The  words  of  the  statute  are 
"  Where  an  action  of  debt  is  brought,  on  any  bond 
'^  which  hath  a  defeasance  to  make  void  the  same 
"  on  payment  of  a  lesser  sum."  Now  here  the 
duties  might  have  amounted  to  the  fidl  penalty  of 
the  bond,  and  therefore  the  statute  does  not  apply. 

Thomson,  Chief  Baron.  It  is  plain  that  in 
this  case  the  Crown  is  not  bound  by  the  statute. 
It  is  clear  that  if  the  duties  were  not  paid  by  the 
end  of  the  year,  the  bond  became  single,  and  there- 
fore the  subsequent  payment  of  the  duties  imposed 
on  the  goods,  after  the  expiration  of  the  year,  did 
not  amount  to  satisfaction  of  the  obligation.  The 
plea  does  not  allege  the  sum  paid,  to  have  been 
accepted  in  lieu  of  all  penalties ;  and  it  was  incum- 

(m)  Cro.  Jac.  6491  and  an  anonymous  case,  Cro.  Eliz.  46. 

bent 
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bent  on  the  defendant  to  have  pleaded  a  release. 

The  Crown  is  therefore  entitled  to  judgment  Compton 

Graham,  Baron,  of  same  opinion.  Richards, 

Wood,  Baron.  This  is  a  bad  plea.  The  duties 
were  to  have  been  paid  within  the  year,  and  pay* 
ment  after  the  end  of  the  year  is  no  satisfactory 
answer  to  the  bond.  Taking  into  consideration  all 
the  other  parts  of  the  statute,  it  is  clear  that  it  does 
not  generally  extend  to  the  Crown,  but  only  in  par- 
ticular instances. 

Richards,  Baron,  assenting. 

Judgment  for  the  Crown. 


CoMPTON  V.  Richards.  Tuuday 

May  17t/(. 

Case  for  obstructing  Window  Lights. — This  Occupier  of 
cause  was  tried  before  Mr.  Baron  Graham  at  houses  buSt 
the  last  Assizes  for  Gloucester,  when  he  directed  n«^iy.at  the 

'  same  time,  and 

a  nonsuit  to  be  entered,  with  leave  to  apply  to  purchased  of 
the  court  to  set  it  aside,  and  enter  a  verdict  for  the  prieto™  nfa^" 
plaintiff,  with  nominal  damages.  maintain  a 

■•  o  -  special  action 

on  the  case 

It  appeared  from  the  evidence  at  the  trial,  that  against  the 
the  house  which  was  the  cause   of  action,   was  other,  forob- 
one  of  a  range  of  buildings    at  CUfton,    called  Slight. 
the  Roual  York  CregcenU    The  crescent  had  been  by  adding  to 

,  ^      t       I     •!.  1   -•         •  T     hisownbuild- 

oegun  to  be  built  on  speculation  m   1791.      In  ing  however 
1793  the  builder  failed,  and  the  undertaking  was  ^^o^/^^^Sd" 
discontinued.     In  1804,  the  premises  were  pur-  of  enjoyment 
chased    by  Government  for  barrackS;   but  that  pfaintiff. 

design 


CASES    IN    THE   EXCHEftUER, 

design  was  abandoned,  and  they  were  put  up  to 
CoMPTON  sale  by  public  auction  in  1 809,  under  certain  printed 
£icHARD8.  <^onditions,  when  a  part  was  sold.  The  remainder 
was  sold  in  lots  in  1 8 1  o.  Mr.  Auriol  then  became 
the  purchaser  of  the  house,  No.  13,  (lot  38.)  and 
the  defendant,  of  the  house,  No.  14,  (lot.  39).  On 
the  28th  October  1812  Auriol  granted  a  lease  of 
the  house  which  he  had  bought,  to  the  plaintiff,  for  a 
term  of  tw^enty-one  years.  A  plan  of  the  Crescent 
was  produced  at  the  sale. 

By  tlie  8th  condition  of  sale  it  was  stipulated, 
"  That  the  several  messuages  or  dwelling  houses, 
"  areas  in  front  of  each  house,  paved  terrace,  car- 
"  riage-road,  and  void  ground,  should  be  imme-. 
diately  laid  out  and  formed  at  the  expense  of  the 
purchasers,  in  such  manner  as  laid  down  in  the 
plan,  and  elevation  of  the  same :  and  that  there 
"  should  be  ho  coach-house,  stable,  or  other  build- 
''  ing,  on  the  north  side  exceeding  20  feet  in  height^ 
^^  nor  any  shops  or  dwelling  houses  erected  on  the 
said  gardens;  and  the  whole  to  be  completed 
within  two  years  from  the  day  of  sale." 


After  the  expiration  of  the  two  years  so  limited 
for  the  completion  of  the  buildings,  &c.  the  defend- 
ant erected  an  additional  room  at  the  back  or  north 
side  of  his  house,  one  side  of  which  room  was 
formed  by  carrying  up  his  part  of  the  wall  which 
separated  the  gardens  behind;  and  it  appeared, 
that  that  wall  had  been  so  built  as  to  incline,  (as  it 
extended,)  frx)m  the  defendant's  garden,  towards  that 
of  the  plaintiff,  and  formed  therefore  an  acute  angle 
with  the  back  of  his  house. 

The 
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The  present  action  had    been  brought  for  the  ^     ^^14, 
damages    M^bich  were   alleged   to    have  been  the   Compton 
effect  of  this  building,  by  having  diminished  the  Richards 
previous  portion  of  light  admitted  by  the  plaintifTs 
windows ;  and  the  result  at  Nisi  Prius  was  as  has 
been  stated. 

Abbot  J  on  behalf  of  plaintiff,  having  obtained  a 
rule  early  in  the  term,  on  the  principle  of  the  de- 
terminations in  Palmer  v.  Fletcher  (n),  and  Cos  v. 
Matthews  (0). 

Daunceyj  and  Puller^  this  day  shewed  cause; 
contending  that  the  plaintiff  had  no  right  to  damages 
in  the  present  case  at  all,  or  if  he  had,  that  he  had 
mistaken  the  proper  course  of  pursuing  his  remedy. 
For  though  they  admitted  that  such  a  building 
might  have  excluded  a  ray  of  light,  they  denied 
that  the  facts  in  evidence  were  such  as  would  sup- 
port this  action.  They  admitted  that  it  might  not 
be  necessary  to  lay  the  windows  as  ancient,  and 
acknowledged,  that  cases  had  determined  that 
twenty  years  possession  would  give  a  right  of  action; 
but  submitted,  tliat  some  period  of  previous  enjoy- 
ment, however  short,  must  be  shewn  by  a  plaintiff 
claiming  that  right,  Avhich  could  not  be  done  here. 
For  these  houses  were  but  of  two  years  standing, 
and  were  both  built,  and  had  been  carrying  up 
nearly  together ;  and  it  was  immaterial  which  had 
been  finished  first,  if  when  bought  neither  was  com- 
plete.    It  became  necessary  therefore  to  shew  some 

(n)  I  Lev.  122.  (o)   I  Vent.  137. 

breach 
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^ V '  breach  of  agreement,  or  other  special  cause  of  action,. 

CoMPTON  accruing  to  the  plaintiff  to  entitle  him  to  a  verdict,^ 
P  ^'  which  had  not  been  done.  No  special  agreement 
'  existed,  and  if  it  did,  it  has  not  been  declared  on. 
It  has  been  said,  that  the  defendant  was  restricted 
by  the  8th  condition  of  sale,  but  a  restriction  from 
building  houses  on  the  garden  does  not  extend  to 
restrain  him  from  merely  additig  to  his  own.  The 
reason  of  that  restriction  is  obvious,  it  was  inserted 
to  exclude  unpleasant  trades,  and  habitations  from 
the  spaces  appointed  for  garden-ground ;  and  the 
restriction  does  not  apply  to  the  size  of  the  house. 

But  let  us  suppose  that  instead  of  a  room  he  had 
built  a  higher  wall  only,  would  it  have  been  con- 
tended that,  that  would  have  given  a  right  of  ac- 
tion ?  certainly  not ;  for  the  defendant  was  entitled 
to  build  a  wall  by  the  conditions,  and  according 
to  the  plan;  and  yet  if  a  derogation  from  the 
former  light;  is  the  injury  complained  of,  and  not 
the  building,  that  injury  would  have  been  the  same 
if  he  had  carried  up  the  garden-wall  merely,  which 
he  was 'entitled  to  raise  to  any  height  he  thought 
proper. 

[Wood,  Baron.  Is  the  height  of  the  garden-wall 
not  specified  in  the  plan  ?] 

It  is  merely  a  ground-plan ;  and  the  wall  is  de- 
scribed by  a  ground-line  only.  It  is  the  wall  then, 
not  the  room,  which  obstructs;  and  if  this  wall  does 
not  give  them  a  right  of  action,  the  other  three  in- 
terior walls,  which  form  this  sleeping-room,  certainly 

cannot 

[Chief 
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[Chief  Baron.  Were  the  garden-walls  built  at       1814. 
the  time  of  sale  ?]  Gompton 


It  is  not  in  evidence  that  they  were. 

[Richards,  Baron.  The  condition  calls  it  void 
ground.] 

And  under  that  condition  what  prevents  our 
building  a  wall ;  and  if  a  wall,  why  not  a  room  ? 
It  15  plain  that  Auriol  did  not  consider  himself  so 
restricted,  by  his  having  so  considerably  added  to 
that  part  of  this  range  of  buildings,  called  the  Clif- 
ton  Hotel.  But  admitting  that  this  were  within 
the  condition,  it  would  then  have  been  a  breach 
of  covenant,  and  this  is  not  the  form  of  action 
calculated  to  redress  that  wrong ;  and  the  general 
way  of  framing  this  declaration  is  argument,  that 
something  has  been  done  from  which  we  were  not 
restiicted. 

Two  cases  have  been  cited  in  support  of  this 
motion.  The  first  is  Palmer  v.  Fletcher,  reported 
inLevinz.  That  was  the  case  of  a  person,  who 
having  land,  built  on  it,  and  afterwards  sold  the 
remainder  of  the  land;  and  it  was  holden,  that 
no  person  claiming  the  land  under  the  original 
builder  could  obstruct  the  lights  of  the  original 
building  any  more  than  the  builder  himself,  who 
could  not  derogate  from  his  grant.  But  there  the 
purchaser  derived  title  from  the  landlord  who  had 
already  built,  and  here  both  houses  had  been  begun 
at  the  same  time.  In  the  other  case.  Cox  v.  Mat- 
thews^  it  was^held,  that  though  the  declaration  did  not 

state 


V. 

Richards. 
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^^^4*   ^  state  the  house  to  be  antiquum   messuagiumj   it 
CoMPTON    was  notwithstanding  good ;  and  there  it  appeared  ^ 

KicHARDs.  ^^^  *^^  defendant  had  built  a  house,  and  let  it  to 
the  plaintiff,  and  was  then  about  to  stop  up  the 
lights.  So  if  a  mill  be  newly  erected  on  a  stream, 
it  may  not  be  necessary  to  call  it  antiquum  mo-  ' 

lendinum;  but  that  case  only  goes  to  shew,  that 
the  owner  of  land  cannot  divert  a  stream  running 
through  it,  on  which  a  mill  has  been  erected 
below,  unless  he  had  been  in  the  habit  of  di- 
verting it  before.  But  here  there  was  no  such 
length,  or  modus  of  enjoyment  as  to  preclude 
the  defendant  from  completing  his  house  as  be 
pleased,  or  to  give  the  plaintiff  a  right  of  action ; 
inasmuch  as  both  houses  had  been  actually  be* 
gun  by  the  same  person  before  they  came  into 
possession  of  either  the  plaintiff  or  the  defendant ; 
and  who  could  say  how  far  one  or  the  other 
were  restricted  from  completing  his  house  as  best 
suited  his  own  convenience.  If  either  were  re- 
stricted, it  must  have  been  by  some  express  agree- 
ment; and  that  being  a  special  ground  of  action, 
cannot  be  pursued  by  this  general  fonn  of  de- 
claring for  consequential  injury,  which  would  render 
the  defendant,  if  it  could  be  supported,  liable  to 
a  twofold  suit;  by  the  tenant  for  obstructing  his 
lights,  and  by  the  covenantee  for  a  breach  of  the 
conditions. 

Abbots  and  Richardson^  in  support  of  the  rule, 
stated  the  declaration  to  be  in  the  common  form, 
and  that  the  windows  were  not  laid  as  ancient :  that 
the  conditions  and  plan  were  produced  for  the 

purpose 
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purpose  of  shewing  how  these  houses  were  to  be 
finished,  and  to  mark  the  boundaries  between  one 
property  and  another.  By  these  it  appeared  that 
the  wall  behind  the  plaintiff's  house  was  not  at 
right  angles  with  the  back  of  it,  but  advanced  some- 
what before  it,  so  that  a  building  on  the  wall  must 
more  effectually  annoy  the  occupier.  The  windows, 
their  situation  and  number,  as  intended  to  be  ap- 
propriated to  each  house,  were  exhibited  by  the 
plan,  and  might  have  been  seen  at  the  time  of  the 
sale.  There  was  a  description  of  what  was  to  be 
sold,  and  the  question  would  be,  what  use  could 
be  made  of  the  purchase  ? 


33 

1814. 

-         ,  * 

COMPTON 

V, 

Richards 


The  time  when  these  buildings  were  to  be 
finally  completed,  that  is,  within  two  years  from 
the  day  of  sale,  is  very  material  to  be  considered ; 
because  Dr.  Compton  had  sustained  an  injury  by  any 
building,  after  he  had,  according  to  the  conditions,  a 
right  to  conclude  that  all  that  was  to  have  been 
done,  had  been  done.  The  day  of  sale  was  the  20th 
oi  January  1810.  The  lease  to  Dr.  Compton  bears 
date  28th  October  1812,  which  was  after  the  two 
years  within  which  these  buildings  were  to  have 
been  completed ;  and  the  erection  complained  of 
by  this  declaration  was  made  in  the  summer  of 
1813.  Now  having  shewn  that  the  rights  of  these 
parties  were  ascertained  and  determined  at  the 
time  of  the  sale,  by  the  conditions,  the  plan,  and 
the  then  state  of  the  buildings  to  be  sold ;  it  may 
be  submitted  that  if  such  rights  were  infringed  it 
would  become  the  subject  of  an  action  within  the 
principle  of  Palmer's  case,  where,  though  it  does 
not  appear  by  the  report  iiow  long  the  house  had 

D  been 
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18142  ^  been  occupied,  yet  the  occupation  was  certainly 
Cqmptox  recenty  and  there  it  was  held,  that  no  person  should 
Ri  \bds  ^  **  liberty  to  derogate  from  the  rights  of  a  pur- 
chaser. This  was  not  a  piece  of  void  ground,  but  an 
unfiobhed  house,  where  the  openings  which  were 
to  have  afforded  the  enjoyment  of  light  were 
visible.  At  the  time  of  the  sale  the  rights  of 
both  parties  were  clearly  pointed  out  by  the  com- 
mon vendor. 

[Chief  Baron.  And  that  was  certainly  tantamount 
to  an  express  agreement  that  such  rights  should  not 
be  obstructed.] 

So  we  contend  ;  and  that  no  person  can  derogate 
from  the  enjoyn^ent  of  such  a  right  but  by  special 
agreement  for  so  doing,  with  the  person  entitled  to 
permit  such  derogation. 

To  a  question  by  the  Court,  It  was  answered, 
that  the  spaces  intended  for  the  back  windows  were 
actually  opened  in  the  wails,  at  the  time  of  the 
sale.  It  cannot  be  material,  therefore,  whether 
the  houses  were  finished  or  not,  provided  it  is 
shewn  that  the  exterior  had  been  stifikiendy  com- 
pleted to  exhibit  to  a  purchaser  whatever  he  would 
be  entitled  to  enjoy,  and  was  to  expect  for  his 
purchase.  There  is  no  real  difference  between  this 
case  and  that  of  Fahner  &  Fktcher;  and  if  we 
bring  ourselves  within  that  case,  we  establish  a 
right  of  action. 

It  has  been  said,  that  another  form  of  action  should 
have  been  pursued  for  breach  of  the  condition,  but 

we 
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do  not  rely  on  the  condition  as  a  contract,  but 
merely  as  shewing  the  meaning  of  the  parties.  Compton 
And  supposing,  that  cdvenant  might  be  brought  by  j(,chard«. 
the  party  contracting,  we  have  also  a  right  of  action 
for  the  injury  which  is  the  consequence  of  breach 
of  that  contract.  It  is  said,  that  this  is  not  a  build- 
ing of  a  dwelling-house,  but  only  an  adding  to  one 
already  built;  but  surely  no  lawyer  out  of  argu- 
ment would  contend  that  an  addition  to  a  previous 
building,  which  covered  a  void  spot,  was  not  a 
building  on  that  spot.  Then  it  is  attempted  to  be 
argued,  that  they  had  a  right  to  build  a  wall  be- 
tween the  gardens  of  what  height  they  pleased ;  and 
that  the  wall,  and  not  the  room,  was  the  cause  of  the 
injury  complained  of;  and  that  argument  certainly 
appeared  to  have  great  weight  with  the  court :  but 
though  the  line  of  wall  does  not  express  the  in- 
tended height,  it  is  evident  that  it  was  to  have  been 
a  mere  garden-wall,  and  therefore  it  should  only 
have  been  built  of  a  reasonable  height  for  such  a 
purpose ;  and  every  builder  can^  describe,  and  the 
law  will  take  notice  of,  what  must  be  considered 
such  a  reasonable  height.  The  building  by  Auriol 
is  no  answer  to  this  case,  because  an  action  might 
have  been  brought  against  him.  At  the  time  of 
the  sale  the  rights  of  every  purchaser  were  desig- 
nated. The  parties  were  then  informed  of  the 
'tecompanying  benefits  to  be  enjoyed  by  them, 
and  the  infringement  of  those  rights  by  any  one 
of  them  would  therefore  give  a  right  of  action. 

Thomson,   Chief  Baron.    When  this  question 
was  last  before  the  court,  I  own  I  had  very  consi- 

D  2  derable 
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derable  doubts  on  my  mind  as  to  the  plaintiff's  right ; 
CoMPTOK     but  the  arguments  I  have  heard  to-day  have  satisfied 

Richards.  ™^  ^^^  *^^  action  may  be  well  maintained.  This 
purchase  must  be  taken  to  have  been  subject  to 
certain  conditions  at  the  time  of  sale,  and  as 
these  unfinished  houses  were  at  that  time  so  far 
built,  as  that  the  openings,  which  were  intended  to 
be  supplied  with  windows  were  sufficiently  visible^ 
as  they  then  stood,  we  must  recognise  an  implied 
condition  that  nothing  would  afterwards  be  done, 
by  which  those  windows  might  be  obstructed.  And 
the  purchasers  must  have  taken,  subject  to  what  then 
appeared. 

The  case  of  Palmer  &  Fletcher  is  strong  and 
clear^  and  has  been  often  quoted ;  and  the  effect  of 
that  case  is,  that  where  a  man  sells  a  house,  he^ 
shall  not  afterwards  be  permitted  to  disturb  the 
rights  which  appertain  to  it;  and  the  windows  of 
tliis  house  being  opened  at  that  time,  necessarily 
imported  their  subsequent  non-obstruction. 

0 

Now,  without  questioning  whether  this  building 
were  a  dwelling-house  or  not,  it  is  sufficient  for  the 
purpose  of  maintaining  this  action,  if  the  erecting  of 
any  building  on  the  wall  be  the  doing  an  act  whereby 
the  plaintiff  has  sustained  a  derogation  of  any  right 
which  he  acquired  by  his  purchase.  If  so,  it  is' 
what  the  original  owner  could  not  have  done,  and 
all  lessees  claiming  under  him  were  equally  bound 
by  the  transfer. 

It  is  sufficient  that  the  plaintiff  declare  on  his 

possession. 
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possession,  and  that  he  had  sustained  a  wroi^.  The 
conditions  amounted  to  an  agreement  between  the  ComptoiT 
parties.  xi     ^' 

^  Richards 

Graham,  Baron.  This  cause  originally  ap- 
peared to  me  as  being  one  of  great  novelty,  and 
therefore  I  considered  it  a  proper  subject  for  dis- 
cussion here.  We  must  take  it,  that  all  parties 
bought  with  a  view  to  the  same  plan  of  enjoyment. 
Though  I  was  struck  with  the  argument,  that  the 
height  to  which  the  walls  were  to  be  carried  had 
been  omitted  in  the  conditions  and  plan,  I  was 
certainly  satisfied  with  the  answer,  that  just  ground 
of  complaint  would  arise,  if  they  exceeded  what 
might  fairly  have  been  understood  to  be  the  mean- 
ing of  all  parties  at  the  time  of  the  sale.  From 
the  plan  we  may  infer  that  the  height  of  the 
walls  was  to  be  regulated  by  mutual  convenience. 
And  neither  party,  consistently  with  that  under- 
standing, should  raise  his  wall  so  high  as  to  inter- 
rupt the  light  of  the  other.  But  when  this  gentle- 
man ha3  a  further  object  in  view  than  merely  a 
garden-wall,  he  then  without  doubt  passes  the  limi- 
tation of  his  just  right.  The  next  question  is, 
whether  the  plaintiff  has  sustained  an  mjury ;  and 
certainly  he  has ;  for  he  might  be  placed  in  a  well, 
if  bis  neighbours  on  each  side  should  carry  their 
building  to  a  sufficient  extent.  The  enjoyment  of 
possession  here  has  not  been  long,  it  is  true ;  but 
I  think  that  no  matter,  under  the  circumstances  of 
this  contract.  I  am  also  of  opinion  that  the  action 
has  been  properly  brought  in  point  of  form. 

D  3  Wood, 
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Wood,  Baron,     I  think  the  present  action  \9 
CoMPTON     maintainable,  and  that  the  form  is  right    The  con- 
Ri  HARDS.  ^^^^  entered  into  is  immaterial,  as  it  makes  no  dif- 
ference whether  the  plaintiff  claims  by  prescription 
or  by  grant,  the  form  would  be  the  same  either  way. 
I  consider  Dr,  Compton  claiming  here  a  right  by 
grant;  and  when  this  house  was  granted  to  Auriol 
he  became  grantee  of  every  thing  necessary  to  its 
enjoyment,  as  much  as  if  it  had  been  said  at  the 
time,  that  no  one  should  obstruct  the  light  which 
it  then  enjoyed.    Now  what  is  the  case  here  ?  The 
defendant  has  built  a  wall  which  obstructs  the  plain- 
tiff's light. 

Richards,  Bgron^  expressed  himself  of  the  same 
opinion. 

Rule  made  absolute. 


Doe  dem.  Naylor  v.  Stephens. 

Tuesday 

^  ^  v°^'  ^  1  HE  lessor  of  the  plaintiff  was  grantee  of  an  an- 
Omission  in  nuity  of  6oo/.  for  three  lives,  in  consideration  of 
of  the  names  6000  /.  secured  by  bond,  and  a  grant,  and  sur- 
to  the^xecu-  render  of  the  freehold,  and  copyhold  estates  which 
tion  by  the     ^erc  the  Subject  of  the  present  ejectment.    The  deed 

trustees  of  a  ,1^,       ,«  ,  j^ 

grant  of  free-  bore  date  2  2d  March  1811,  and  was  expressed  to 

hold  estates,  to 

secure  an  annuity,  held  no  objection  to  the  memorial,  provided  the  deed  was  in 
feet  executed  by  the  trustees,  and  in  the  presence  of  the  witnesses  who  attested 
the  execution  of  the  several  cestuis  que  trust,  and  such  execution  and  attestation 
appear  accordingly  on  referring  to  the  deed. 

_  Nor  is  it  necessary  that  the  admittance  on  surrender  of  copyholds  be  memo- 
iialized,  although  the  surrenderee  were  admitted  immediately  on  the  surrender. 

be 
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be  made  between  Theodore  Gzvinnett  and  Benja-       ^i4- 
mn  Newmarch  of  first  part ;  Abel  Smithy  a  trustee  for    Doe  dem. 
said  B.  Newmarch  and  T.  Gwinnett,  as  to  part  of    N^^^°* 
the  freehold  hereditaments  thereinafter  described^    Stephens 
of  second  part ;  Charles  Newmarch^  also  trustee  ®"^  another. 
for  said  B.  Newmarch  and  71  Gzvinnett j  of  third 
part ;  John  Alknby  Forrest j  a  trustee  for  said  B. 
Newmarch  and  T,  Gwinnett,  as  to  the  copyhold 
lands  thereinafter  described,  of  fourth  part;  and 
Richard  Nayhr,  the  lessor  of  the  plaintiff,  of  the 
fifth  part. 

It  appeared  by  the  memorial  of  this  deed,  that 
Snnthj  Forrest,  and  C,  Newmarch,  were  Trustees  of 
the  legal  estate  of  the  premises  demised  and  con- 
veyed by  the  deed,  for  Ghmnnett  and  B.  Newmarch, 
and  that  a  surrender  of  the  copyhold  took  place  on 
the  day  of  the  execution  of  the  deed  by  somf 
of  the  parties.  And  it  stated  it  to  have  been 
executed  by  Gwinnett  and  B.  Newmarch,  in  the 
presence  of  Samuel  Ricketts  and  Thomas  Hodges, 
taking  no  notice  of  the  execution  of  the  deed  by 
Forrest,  Smith,  and  C  Newmarch,  the  trustees, 
although  it  was  so  executed,  in  fact,  and  was  at- 
tested by  the  same  witnesses  as  being  executed 
by  all  the  parties. 

Two  quarters  of  the  annuity  being  in  arrear,  the 
present  ejectment  had  been  brought  to  recover  the 
premises ;  and,  on  the  trial  of  the  cause,  the  jury, 
under  the  direction  of  the  judge,  found  a  verdict 
for  the  plaintiff. 

D  4  A  Rule 
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.    ^^^4"    ^      A  Rule  was  obtained  by  Javis  for  a  new  triaf. 

Doe  dem.    on  the  sround  of  the  memorial  being  insufficient  ta 

^.         satisfy  the  1 7th  of  Geo.  III. — Because,  first,  it  took 

Stephens   no  notice  of  an  important  part  of  the  security,  namely, 

*^  ^'*  the  admittance  on  the  surrender  of  the  copyholds, 

which  took  place  at  the  same  time  with,  and  formed 

part  of,  the  surrender ;  and,  secondly,  that  if  that 

should  not  be  held  necessary,  the  memorial  was  also 

deficient,  in  having  omitted  to  state  the  execution  of 

the  deed  by  the  trustees,  in  whom  the  legal  estate 

was;  so  that  it  might  have  appeared  on  the  face 

of  it,  that  the  legal  estate  had  been  conveyed ;  and 

cited  Hart  &  L(welace(p);  MackretKs  case(y); 

and  Horton  &  Knight  (r);  against  which  Rule, 

May  15,  Dauncci/j  and  Abbot,  now  shewed  cause.— The 
formalities  of  the  17th  of  Geo.  III.  have  been  sub- 
stantially complied  with.  This  deed  has  been  duly 
enrolled  in  Chancery,  and  the  memorial  contains  all 
that  it  is  necessary  it  should  contain  for  the  purpose 
of  notoriety,  which  was  the  object  of  that  act :  The 
names  of  all  the  parties — for  whom  any  of  them  are 
trustees — and  the  names  of  all  the  witnesses. 

The  memorial  runs  thus,  ^^And  which  smd  bond, 
"  as  to  the  due  execution  thereof  by  the  said  B. 
Newmarch  and  Theodore  Gwinnetty  and  which  said 
indenture,  as  to  the  due  execution  thereof  by  the 
said  B.  Newmarch,  and  T.  Gwinnett  and  Richard 
Naylor,  are  respectively  witnessed  by  Samuel 
Rkketts  Bud  Thomas  Hodges. 

{p)  6  Tenn  Rep.  471.        (r)  3  Bos.  &  P.  153- 
(9)  a  EasU  5641. 

Now 
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Now  it  is  argued,  that  it  is  not  stated  that  they       1814-' 
are  witnesses  to  the  execution  of  the  deed  by  the    Doe  dem. 
trustees,  so  that  under  colour  of  objecting,  that  all     Baylor 
the  witnesses  are  not  named,  it  is  attempted  to    Stephens 
object,  that  it  is  not  stated  in  the  memorial  what  it  ^^  another, 
was  that  the  witnesses  did  attest.     But  in  point  of 
fact  the  trustees  did  execute,  and  these  are  the 
witnesses  who  did  attest  that  execution ;  and  so  it 
appears  by  reference  to  the  deed.     And  these  are 
all  the  witnesses  who  attested.     There  are  no  other 
to  the  execution  of  this  deed  by  any  party.    There- 
fore it  would  be  too  much  to  object  here,  that  it  is 
not  particularly  specified  in  this  memorial  what  the 
witnesses  attested,  nor  is  that  required  by  the  act ; 
and  the  subsequent  statute  of  53  Geo.  III.  ch.  141, 
has  in  fact  explained  what  the  Legislature  contem- 
plated in  passing  the  1 7th,  by  subjoining  a  form  of 
such  a  memorial  as  is  required  ;  we  have  therefore 
complied  with  the  letter  and  spirit  of  the  act. 

As  to  the  cases  cited  :  In  Hart  v.  Laoelace  the 
memorial  stated,  that  all  the  instruments  were  at- 
tested by  A.  B.  &c.  or  one  of  them,  and  thai;  was 
held  bad  for  the  uncertainty  with  which  the  witnesses 
were  described.  In  ex  parte  Mackrethj  it  was  stated 
in  the  memorial,  ^^  that  the  said  bond,  warrant  of 
"  attorney,  and  deed-poll,  are  witnessed  by  J.  J. 
**  Powell  and  J.  Bowles,  R.  Pitches^  and  T.  Con- 
"  stabled  There  the  objection  was,  tliat  it  must  be 
taken  from  the  memorial,  that  all  those  four  in- 
struments were  witnessed  by  those  four  persons, 
whereas  three  of  them  were  only  witnessed  by  two 
persons.     The  statement  there  was  untrue,  and  on 

that 
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1814.       that  ground  the  court  decided  that  the  memorial 

Doe  dem.    was  insufficient.     Each  of  those  cases  therefore  are 

Naylor     distinguishable   from   that  now  before  the  court, 

Stephens    where  there  is  neither  uncertainty  or  untruth.    The 

and  another,  ^ase  of  Norton  &  Knight  alone  is  applicable  to 

the  present.  That  was  an  application  to  set  aside  a 
judgment  entered  up  on  a  warrant  of  attorney  for 
securing  an  annuity.  There  the  Indenture  was  in 
fact  executed  by  Knight^  Fordj  and  Orton^  parties, 
but  the  memorial  stated  it  to  have  been  executed 
by  Knight  and  Orton  only,  omitting  Ford^  who  did 
in  point  of  fact  execute.  And  the  court  were  of 
opinion  that  the  act  had  been  complied  with.  So 
here  the  names  of  the  trustees  are  omitted,  but  they 
did  execute  the  deed,  and  the  witnesses  named  in 
this  memorial  attested  the  execution. 

As  to  the  necessity  of  memorializing  the  admit- 
tance, that  is  not  such  an  instrument  or  other 
assurance  as  comes  within  the  meaning  of  the  act. 
The  statute  says,  every  deed,  bond,  instrument  or 
other  assurance,  the  subsequent  general  words  must 
be  construed  to  have  reference  to  the  previous  par- 
ticulars enumerated.  The  act  requires  the  execu- 
tion, the  date,  and  names  of  witnesses,  attesting  to 
be  set  forth  in  the  memorial,  an  admittance  being 
incapable  of  execution,  date  or  attestation,  cannot 
therefore  be  within  the  act. 

[Graham,  Baron.  An  admittance  may  not  have 
taken  place  within  the  twenty  days,  and  then  it 
could  not  have  been  memorialized.] 

It  might  not ;  and  the  consequence  would  be, 

that 
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that  a  supplemental  memorial  would  be  in  all  sach        ^814. 
cases^ecessary.  In  the  case  oiShersanw.  Oxlade(s),    Doe  dem. 
where  one    of  the    securities    was  a  warrant  of    ^^^^®*^ 
attorney,  on  which  judgment  had  been  entered  up    SrEPHSKa 
prior  to  the  enrolment,  the  question  was,  whether         another, 
that  judgment  was  one  of  the  assurances  intended 
by  the  statute  to  be  enrolled,  and  the  court  held 
that  it  was  not 

Jervis^  and  Taunton^  contra,  contended  that 
the  admittance  was  a  necessary  part  of  the  as- 
surance by  surrender,  for  that  till  admittance 
nothing  passes  from  the  surrenderor :  Until  admit- 
tance surrenderee  can  not  maintain  ejectment| 
and  admittance,  on  a  second  surrender,  will  in  law 
defeat  a  former  surrender  without  admittance,  even 
for  valuable  consideration,  whatever  might  be  the 
case  in  equity.  If  surrenderor  dies  before  admit- 
tance the  estate  descends  to  his  heirs.  Admittance 
therefore  being  so  important  a  part  of  the  assurance 
of  surrender,  as  such  it  ought  to  have  been  en- 
rolled ;  and  it  is  a  material  fact,  that  in  this  case 
the  surrender  and  admittance  were  contempora- 
neous. The  case  of  Sherson  &  O.rlade  is  entirely 
different  from  this.  That  was  the  case  of  an  ex- 
ecutory security ;  and  it  does  not  follow,  because  a 
judgment  may  be  entered  upon  a  warrant  of  at- 
torney that  it  necessarily  must  or  will. 

Then  as  to  the  second  point,  of  the  necessity  of 
the  names  of  all  the  witnesses  attesting  the  exe- 
cution of  the  deed  appearing  in    tlie  memorial. 

fs)  4.  Tenn  Rep.  824. 

The 
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1814.       The  word  execution  must  refer  to  all  the  partie9>. 

Doe  dem.    There  are  here  three  distinct  descriptions  of  persons, 
Naylor     iji  Qf  ^hom  should  be  shewn  to  have  executed,  and 

Stephens  the  witnesses  names  who  attested  the  execution  by 
and  another,  each,  should  appear.  Now  this  memorial  does 
not  state  the  names  of  the  witnesses  to  the  execution 
of  this  deed  by  the  trustees,  or  that  it  was  executed 
by  them  at  all.  And  it  is  not  sufficient  that  re- 
course might  be  had  to  the  instrument  itself,  for 
the  act  intended  that  the  memorial  should  be  a 
faithful  exhibit  of  the  whole  transaction,  and  that 
as  such  it  might  obviate  the  necessity  of  any  in- 
quiry aliunde  the  memorial  itself. .  This  memorial 
is  not  sufficiently  explicit ;  it  only  states  that  the 
deed  was  executed  by  the  grantor  and  grantee, 
and  not  by  the  trustees  in  whom  the  legal  estate 
was,  and  therefore  it  is  so  far  calculated  to  mis- 
lead ;  on  the  faith'  of  it  these  defendants  have 
resisted  this  ejectment ;  and  they  were  justified  in 
concluding  from  it  that  the  plaintiff  could  not  re- 
cover. The  case  ex  parte  Afackreih  is  not,  as  is 
contended,  in  favour  of  the  plaintiff,  inasmuch  as  it 
is  not  untrue  that  the  four  deeds  were  witnessed  by 
the  four  witnesses,  for,  reddendo  singula  singulis, 
the  fact  might  be  so ;  but  the  proposition  dedu- 
cible  from  that  case  is,  that  the  legislature  intended 
it  should  appear,  which  particular  deed  the  par- 
ticular witnesses  attested.  In  the  case  of  Orion 
v.  Knight^  Fordf  whose  name  was  omitted  in  the 
memorial  as  having  executed,  was  merely  a  surety 
for  Knight  the  principal;  but  in  this  case  the 
trustees  are  an  essential  party  to  the  grant. 

Cur.  adv.  Vult. 
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Thomson,  Chief  Baron^  now  gave  judgment.       1814; 

UaviDg  stated  the  case:   This  question  involves  irthMay. 

the  tide  of  the  lessor  of  the  plaintiff,  who  is  the  Doe  dem. 
grantee  of  an  annuity,  secured  by  grant  of  the       ^^^^^  - 

estates,  which  are  the  subject  of  this  ejectment.  Stephens 

and  another. 

The  defence  set  up,  is  the  invalidity  of  the 
memorial  of  the  securities  required  by  the  1 7th  of 
Geo.  III.  ch.  26.  The  objections  which  have  been 
taken  to  it  are  twofold  : 

The  first  is,  that  the  names  of  all  the  witnesses 
have  not  been  enrolled  : 

The  other  is,  that  .the  admittance  which  took 
place  on  the  surrender  of  the  cppyholds,  does  not 
appear  in  the  memorial :  and  therefore  it  is  con- 
tended that  the  lessor  of  the  plaintiff  is  not  entitled 
to  recover  in  this  ejectment. 

The  first  objection  depended  on  the  form  of  the 
memorial  itself,  wherein  it  is  stated  "  which  said. 
"  indenture  as  to  the  due  execution  thereof  by  the 
*'  said  B.  Neamiarchf  and  Theodore  Gxdnnett  and 
"  Richard  Naylor^  are  respectively  witnessed  by 
*'  Samuel  Ricketts  and  Thomas  Hodges ;"  the  fact 
being,  that  though  it  thus  appears  to  have  been 
attested  by  these  witnesses,  as  to  the  execution  by 
some  of  the  parties  only ;  yet  on  reference  to  the 
instrument,  it  is  found  to  have  been  executed  by 
all  the  parties ;  and  that  these  subscribing  witnesses 
attested  their  execution,  and  are  the  only  witnesses 
attesting  the  execution  by  any  of  those  parties. 

In 
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iSi^*  In  support  of  the  objection,  a  case  ex  parte 

Dosdem.  Mockreth  is  cited,  where  four  M'itnesses  were  de- 
Naylor  gcribed  as  having  attested  the  execution  of  four  dis- 
Stephens  tinct  instruments ;  and  it  was  objected,  that  it  must 
and  another.  \y^  taken  to  mean  that  the  execution  of  each  instru- 
ment was  attested  by  the  four  subscribing  witnesses ; 
but  that  differs  materially  from  the  present  case ; 
for  there  it  appeared  that  three  of  the  instruments 
were  witnessed  by  only  two  of  those  persons,  here 
on  production  of  the  deed  it  appears  to  be  exe- 
cuted by  all  the  parties,  in  the  presence  of  the 
witnesses  named  in  the  memorial.  Then  the  case 
of  Hart  and  L(welace  is  cited,  and  there  the  ob- 
jection was,  that  the  instruments  were  stated  to 
have  been  attested  by  and  executed  in  the  presence 
of  TV,  D.  and  fV.  M.  or  one  of  them ;  and  we 
might  easily  anticipate  the  opinion  of  the  court  in 
that  case. 

In  support  of  the  memorial,  the  case  of  Orton 
and  Knight  is  very  strong  and  conclusive ;  there 
the  name  of  one  of  the  parties,  Joseph  Ford,  was 
omitted  in  the  memorial  as  having  executed  the 
deed,  but  it  stated  all  the  persons  who  were  sub- 
scribing witnesses  to  the  deed  ;  and  the  court  were 
of  opinion  that  the  act  had  been  complied  with. 
There  seems  no  objection  to  the  memorial  then,  on 
the  ground  of  all  the  witnesses  attesting  the  exe- 
cution of  the  deed  not  being  named. 

The  principal  objection  is,  that  the  admittance 
has  not  been  introduced  into  the  memorial.  The 
admittance  is  contended  to  be  an  assurance,  and 

much 
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much  learning  has  been  brought  forward  to  shew  ^     1814^^ 
thattill  admittance  the  estate  remains  in  the  sur-    DoEdem. 
rendcror,  and  that  after  admittance  it  relates  back     ^^^^^^ 
to  the  time  of  the  surrender.     But  the  question  is,    Stephens 
what  species  of  assurance  the  act  had  in  view ;  and  *"^  another. 
it  seems  to  have  contemplated  every  instrument 
whereby  the  grantor  became  fettered.     Now  ad- 
mittance is  an  act  proceeding  from  the  grantee,  and 
the  very  strong  case  quoted  of  Sherson  and  Oxlade 
applies  forcibly  to  this  objection.     There  it  was 
contended,  that  the  judgment  entered  up  on  the 
warrant  of  attorney  was  an  assurance  which  ought 
to  have  been  registered  under  the  act ;  but  the  court 
decided  that  not  to  be'  one  of  the  assurances  in- 
tended by  the  act  to  be  enrolled  ;  that  the  contract 
for  the  annuity  was  made  by  giving  the  bond  and 
warrant  of  attorney  to  enter  up  judgment ;  so  here, 
I  say,  the  contract  was  made  by  granting  the  sur- 
render.   Lord  Kenyan  goes  on  to  say,  "  those  were 
the  securities  on  which  the  party  relied,  and  the 
act  is  complied  with  by  registering  all  the  securities 
pveft  by  the  parties.     This  will  sufficiently  answer 
the  purpose  of  notoriety,  for  every  person  will  see 
fcy  referring  to  the  memorial,  that  the  party  was  at 
liberty  to  enter  up  judgment  whenever  he  pleased.** 
So  here,  every  person  sees  by  the  memorial  that 
there  was  a  surrender,  and  that  therefore  the  siir- 
renderer  had  a  right  to  be  admitted.     He  then  says, 
tiiat  "  whether  a  matter  shall  or  shall  not  be  re- 
gistered cannot  depend  on  any  act  which  is  to  be 
done  afterwards."    In  that  case,  till  judgment  had 
been -entered  up  the  estates  could  not  be  affected 
by  the  warrant  of  attorney.     There  seems  to  be  no 

distinction 
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1814.       distinction  between  these  cases,  and  therefore  this 

Doe  dem.    memorial   must  be  taken  to  contain  every  thing 

Naylor     required  by  the  act;  and  if  so,  there  can  be  no  ob- 

Stephens  jection  to  the  pleuntifTs  recovering.    Our  opinion 

and  another,  therefore  is,   that  the  Rule  for  a  new  trial  ought  to 

be  discharged. 

Rule  discharged. 


Wtdnadmf      In  the  matter  of  the  Ship  Lucia  Margaretha, 
V '  and  her  Cargo. 


ThcCourtwiii  SEIZURE  of  a  vessel,  laden  with  wine,  brandy, 
demnarion  of  and  almonds,  on  her  aiiival  at  Falmouth,  beyond 
2iVu"r?afte?^  the  period  of  her  license. 

the  expiration 

£J  of  foS-  Scarktt  had  obtained  a  Rule,  on  the  affidavit  of 
teen  days        Frederick  Jolly,  calling  on  the  collector  of  Customs 

allowed  for        -       ,  ^"Vi  111  11.1 

cntcringclaim,  lor  the  port  of  Falmouth  to  shew  cause  why  the  judg- 


affida^it  of^"^  mcut  of  condemnation  entered  herein  should  not  be  set 
merits.  aside,  on  payment  of  costs.  The  affidavit  stated  that 

the  vessel  sailed  with  license  for  four  months,  from 
the  26th  of  September  1812;  but  that,  in  conse- 
quence of  meeting  with  damage  at  sea,  she  was  not 
afterwards  able  to  sail  again  within  the  time  limited 
by  the  license,  and  did  not  therefore  arrive  at  Fal- 
mouth till  the  16th  of  January  1814,  and  on  the 
1  gth  of  the  same  month  was  seized  by  the  officer. 
That  the  Lords  of  the  Treasury  were  memorialized 
on  the  10th  of  February,  praying  that  the  cargo 
might  be  permitted  to  entry,  which  was  refused ; 

when 
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when  another  memorial  was  presented,  praying  to  1814. 
be  allowed  to  reload  the  said  cargo,  and  carry  it  j^^  ^^le  matter 
under  British  convoy  to  Bremen,  which  was  al-  of  the  ship 
lowed,  and  that  directions  to  that  effect  were  ac-  Margahk- 
cordingly  given  by  the  Commissioners  of  the  Cos-  'tha,  &c 
toflos,  who  ordered  a  release  of  the  said  ship  and 
cargo,  but  that  the  collector  refused  to  comply 
with  the  order,  on  the  ground  that  judgment  of 
condemnation  had  been  entered  in  this  court,  for 
want  of  a  claim  being  put  in  within  fourteen  days 
from  the  return  day  of  the  writ  of  appraisement 
That  such  proceeding  to  judgment  of  condem- 
nation was  without  the  knowledge  of  deponent, 
and,  as  he  believes,  of  Joseph  Louis  Ratten^  the 
memorials  being  then  under  consideration  of  the 
Lords  of  the  Treasury,  who  had,  by  their  orders  of 
17th  September,  and  14th  October,  1 8 1 3,  directed 
that  no  vessels  under  similar  circumstances  should 
be  proceeded  against,  to  condemnation,  till  their 
Loidships  had  the  particulars  of  each  case  before 
them ;  that  the  writ  of  appraisement  was  issued  on 
the  9th  of  February,  1813,  while  the  ship  was  lying  ^ 

at  Falmouth,  and  was  made  returnable  on  the  1 2th, 
and  that  judgment  of  condemnation  was  entered  on 
the  2d  of  March,  the  day  on  which  the  order  of  resto- 
ration was  granted,  and  that  in  consequence  of  the 
refusal  of  the  seizing  officer  to  release  the  ship  and 
cargo,  a  further  petition  was  presented  to  the  Lords 
of  the  Treasury,  who  have  since  directed  that  their 
former  order  should  be  carried  into  effect,  and  that 
a  writ  of  delivery  should  be  issued  to  restore  the 
goods. 

E  The 
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1814.  The  affidavits  on  the  part  of  the  seizing  officer 

In  the  nutter  Stated,  that  expecting  the  arrival  of  vessels  from 
of  the  Ship       France  under  the  assumed  character  of  Prussians,  he 
.  Margam-  caused  the  vessel  in  question  to  be  examined  and 
THAj  &c.     admetsured ;  when  he  found  that  the  term  of  the 
license  produced  had  expired  ;  that  the  amount  of 
her  tonnage  (one  of  the  best  criteria  of  identity) 
differed  materially  from  what  was  8peci6ed  in  the 
license;   and  that  the  master^s  name  there  was 
Lebb^  and  not  Deane ;  and  that  therefore  he  de- 
tained her,  and  reported  it  to  the  Commissioners  of 
the  Customs,  who  directed  their  solicitor  to  pro- 
deed  to  her  condemnation,  and  that  he  received  a 
writ  of   appraisement  in  consequence,   with   the 
•  knowledge  and  privity,  as  deponent  believes,  of  the 
agent  of  Ratten^  the  claimant,  and  that  he  suspected 
iier  papers  were  simulated. 

Abbot ty  and  Broughaniy  shewed  cause,  and  objected 
to  the  affidavit  on  which  the  motion  was  foimded, 
as  not  being  made  by  Ratten  the  owner  of  the 
vessel,  as  they  contended  it  should  have  been,  but 
by  JoUjfy  who,  it  did  not  appear,  could  have  been 
sufficiently  acquainted  with  the  facts,  and  who  had 
not  set  forth  any  merits.  They  insisted  that  the 
claim  of  the  owners  of  the  vessel  should  have  been 
put  in  before  the  expiration  of  the  fourteen  days, 
which  was  the  usual  period  allowed,  as  Ratten 
knew,  having  done  so,  as  it  appeared  by  the  affida- 
vit of  the  officer,  on  a  former  simflar  occasioi!!. 
They  toted  also  from  that  affidavit,  that  the  ship's 
size  and  tonnage,  and  the  name  of  her  matfter, 

did 
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did  not  correspond  with  the   description  in  the       1814. 

•  ■  .       V   ■    ■  My,     ■  I       I       > 

license.  in  the  matter 

of  the  Ship 

Lucia 
Scarktty  and  lAitkdaky  contrdy  denied  that  Jolly  Margark- 

was  a  stranger ;  he  was  a  partner  in  the  vessel ;  nor  ^^^'^^  ' 
could  he  have  had  reason  to  think  that  the  officer 
would  have  proceeded  to  the  extremity  of  con- 
demning the  ship,  in  defiance  of  the  order  of  the 
Treasury  adverted  to  in  the  affidavit,  which  pro- 
tected her,  during  the  consideration  of  the  memorial 
of  her  owners  by  the  Commissioners.  This  was  a 
license  not  only  to  trade  with  the  enemy,  but  to 
bring  home  the  {u-oduce  of  France  in  a  Prussian 
bottom ;  and  by  modem  decisions,  if  there  be  no 
fraud,  an  adventure  is  not  illegal,  although  the 
vessel's  license  be  in  point  of  fact  expired.  And 
Lord  Elknborough  has  frequently  held,  that  tlie 
license  in  all  such  cases,  where  no  fraud  appears,  still 
protected  the  vessel.  Here  the  Board  of  Trea* 
sury  and  the  fioard  of  Customs  had  been  satisfied 
that  there  was  no  fraud,  or  breach  of  the  navigation 
laws,  and  therefore  no  ground  for  condemnaticxi. 
The  delay  has  been  well  accounted  for  by  Jolly, 
who,  swears  to  merits.  The  objection  of  the  claim 
not  having  been  entered  within  the  fourteen  daya 
is  obviated  by  the  fact  of  the  claimant  being  at 
that  time  in  communication  with  the  Treasury, 
which  removes  all  ground  of  want  of  due  apprizal 
of  the  steps  intended  to  be  taken  on  the  part  of  the 
daimant,  and  he  had  obtained  two  Treasury  letters 
directing  restoration.  The  difference  in  amount  of 
tonnage  is  no  criterion  of  the  non-identity  of  the 
vessel     British  and  Prussiaa  admeasurement  may 

£  2  not 


52  CASES    IN    tH£    £XCU£QU£R, 

1814.      not  correspond.    Th^  change  of  master  is  stilt  Testf 

In  the^'mattcr  SO.     The  Only  legal  ground  of  seizure,  fraud  on  the 

of  the  Ship     part  of  the  owners  of  the  ship,  failing  them,  we  are 

Margare-  entitled  to  be  admitted  to  put  in  our  claim,  notwitb- 

THA,  &c.    standing  the  condemnation. 

.    The  Court  having  talten  time  to  look  into  th^ 
affidavits ; 

Thomson,  Chi^  Barmy  this  day  gave  judg- 
ment. ~  After  stating  the  substance  of  the  affidavits 
on  both  sides. — This  application  is  made  to  the 
discretion  of  the  Court,  to  permit  the  owners  of  this 
vessel  to  enter  their  claim,  notwithstanding  the 
proceedings  which  have  been  taken  :  and  that  can 
only  now  be  done  by  our  interference  to  set  aside 
the  condemnation.  The  parties  opposing  that  in- 
terference have  not  put  enough  before  the  Court  to 
induce  it  to  withhold  the  favor  that  has  been 
sought,  or  to  prevent  this  going  before  the  proper 
authority  to  decide  whether  these  claimants  are  en- 
titled to  the  property.  The  neglect  of  putting  in 
the  claim  within  the  usual  period  of  fourteen  days, 
appears  to  have  been  reasonably  enough  accounted 
for ;  because  their  application  to  the  Treasury  was 
at  that  time  under  consideration ;  and  during  that 
interval  it  might  have  been  supposed  that  the  officer 
would  not  have  proceeded.  But  in  the  mean  inoe 
the  condemnation  did  take  place.  Otherwise  ,^ 
claim  must  have  been  put  in,  in  due  time.  The  otl^er 
objections  are  perhaps  not  much  more  than  matter 
of  cavil.  On  all  the  circumstances  of  this  case,  tbe 
Court  are  inclined  to  indulge  the  claimant,  by 

putting 
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putting  him  in  a  situation  to   enter  his   claim ;       iai4. 
Therefore  the  condemnation  miist  be  set  aside  on  in  the  mattrr 
payment  of  the  costs  of  that  proceeding,  and  of  °^  ^jjj  '^^"^ 
this  application.      The  claim  to  be  perfected  in  Margakk- 
fourteen  days,  and  no  action  to  be  brought  against     ''"^'  ^^ 
the  sei^g  officer. 

Rule  absolute. 


going  crop. 


Davis  v.  Connop.  jfw»,*f^ 

Mm,   18. 

Trover  for  wheat  and  Straw.— This  cause  Trover  lies  for 
came  on  to  be  tried  at  the  last  Hereford  Assizes,  ^<^^  cut  by 
when  it  was  submitted  by  Jerois  and  Campbell  for  tenant  after^ 
the  defendant,  that  trover  could  not  be  supported  ^^^oV^f  h*]^' 
by  the  facts  of  this  case,  and  that  the  form  of  action  term,  though 
should  have  been  trespass,   or  ejectment,  and  an  ^fbre  that™ 
an  action  for  mesne  profits ;  they  cited  Boraston  v.  Jhe  not^n'of 
Green  (t),  and  fFallace  v.  King  (u).  toeing  cntided 

to  an  away- 

The  facts  were  these :  the  plaintiff  entered  into  an 
agreement  with  defendant,  dated  the  4th  of  March, 
1 806,  to  let  him  the  Snail's  Croft,  Lower  Field,  and 
Lower  Park  Meadow,  for  seven  years,  from  Can- 
dlemas preceding,  at  26/.  per  annum. 

In  the  last  year  of  his  term  the  defendant  sowed 
about  a  third  part  of  the  arable,  land  with  wheat, 
conceiving,  as  he  said,  that  he  was  entitled  to  an- 
off-going  crop. 

(i)  16  East  p.  71.  (u)  1  H.  BL  13- 

13  At 
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1814.  At    the  expiration  of   the  defendant's    term; 

j^  ^      '  Candlemas  1 8 1 3,  the  plaintiff  let  the  same  lands  to 

V.         Joseph  Skidmorej  by  parol,  reserving  the  crop  o£ 

CoNNOp.    wheat,  and  Skidniore  took  possession  of  all  the  land, 

except  that  on  which  the  corn  was  sown,  which  he 

was  not  to  have  till  the  crop  was  carried  away. 

On  tlie  25  th  of  Aug.  1 8 1 3,  the  plaintiff  sent  some 
reapers  to  cut  the  wheat,  but  after  having  cut  some 
part  of  the  field,  the  defendant  came  and  turned 
them  off  tlie  land,  and  on  the  next  day  sent  in  his 
own  reapers,  and  cut  and  carried  away  the  whole  of 
the  corn.  To  recover  which,  the  present  action  of 
trover  had  been  brought 

Mr.  Baron  Graham  directed  the  jury  to  find 
the  amount  of  damages,  giving  the  defendant  leave 

to  move. 

A  rule  nUi  having  been  granted, 

Dauncey^  and  Abbots  now  shewed  cause.' — This 
action  is  maintainable  upon  the  plain  ancj  general 
principles  of  law.  The  action  of  trover  is,  in  form, 
a  fiction  merely.  Where  there  is  property  the 
law  annexes  possession,  and  therefore  it  is  that  an 
executor  may  bring  trover  for  goods,  of  which  he 
bad  never  in  fact  had  actual  possession,  nor  is  it 
necessary  that  he  should  prove  the  goods  ever, 
having  been  in  his  possession. 

[Wood,  Baron.  Is  there  not  an  act  of  parlia- 
ment iC^Babbng  executors  so  to  proceed  I]     v  .  ^ 
^  ..  There 
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There  is  an  act  which  ^ves  executors  a  right  to 
ooaintain  trespass  f«r J;  but  their  action  of  trover  is  not 
depmdent  on  that  statute.  And  that  action  of  trespass 
19  given  where  the  wrong  was  sustained  in  the  life- 
time  of  the  testator.  But  the  principal  difficulty  in  this 
case  is,  whether  the  plaintiff  had  such  a  possession  as 
to  entitle  him  to  declare,  as  he  has  done  on  this  record  • 

In  Gordon  v.  Harper  (y),  it  is  said  by  Mr.  Justice 
Lawrence^  that  it  had  been  long  in  doubt  previous 
to  the  decision  in  Berry  v.  Herd  (zX  whether  a  les* 
sor  had  such  a  possession  of  timber  cut  down,  pend- 
ing a  lease,  as  would  support  trover;  but  that  by 
that  case  it  was  finally  determined  that  he  had ; 
and  that  as  soon  as  a  tree  was  cut  down  the  interest 
of  the  lessee  in  it  was  determined.  So  if  one  cut 
down  com  growing  on  my  lajidi  though  I  have  a  re« 
medy  by  trespass  quare  clausumfregitf  yeit  if  it  be 
carried  away,  trover  also  lies,  because  when  se- 
vered it  is  then  in  me.  Here,  at  all  events^  the 
property  was  not  in  the  defendant,  but  in  the 
plaintiff,  and  possession  follows  the  property.  The 
defendant  had  quitted  possession  at  Candlemas, 
and  he  had  no  pretence  to  retain  it  after  that  time. 
Taunton  v.  Costar  (a).  The  case  of  Boraston  and 
Green  does  not  apply.  In  that  case  there  was  a 
specific  contract,  wUch  destroyed  the  custom  under 
'which  the  right  to  an  away-going  crop  was  claimed. 
It  also  differs  from  this,  as  it  was  an  action  brought 
i)y  the  in-coming  tenant,  and  not  the  landlord,  who 
:was  there  held  to  be  the  proper  plaintiff,  having  a 
remedy  on  the  covenant  or  agreement.     It  is  ad- 

(x)  4  Ed.  3.  c.  7.  (z)  Palm.  337,  Cro.  Car.  34a. 

(y)  7Tenn  Aep.  13.;      ,     (41^  7  Term  Rep.  431. 

£  4  mitted 
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Davibs 

CONNOP* 
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i8i4«       mitted  here  that  the  defendant  had  no  right  under 

'        "       '  any  supposed  custom.     Neither  the  com  nor  the 

^^         land  was  rightfully  in  his  possession;  and  the  land- 

CoNNOP.     lord  took  possession  of  the  land  by  sending  reapers  to 

cut  the  corn.    If  the  out-going  tenant  had  a  right, 

by  custom,  to  an  auay-going  crop,  he  would  then 

only  have  had  a  qualified  possession  of  the  land  for 

the  mere  purpose  of  taking  that  crop  away. 

JeiDiSj  and  Campbell^  in  support  of  the  rule,  ad- 
mitted that  the  defendant  was  bound  to  have  quitted 
at  Candlemas,  1813,  and  that  he  was  not  entitled  to 
an  away -going  crop;  but  contended  that  in  point  of 
fact  he  had  not  then  given  up  the  possession  of  that 
}>art  of  the  land  which  he  bad  sown  with,  wheat,  in 
Michaehnas  1812,  when  he  was  tenant  of  it,  and  had 
a  right  to  do  so.  That  was  a  circumstance  niamly 
relied  on  by  oneof  the  judges  in  the  case  of  BorasUm 
&  Green^  who  considered  that  the  possession  of 
the  off-going  tenant  continued  as  to  that  part  of 
the  land  on  which  the  crop  was  growing.  In  Beoan 
V.  Delahay  (bX  the  tenancy  was  held  to  subsist  be- 
yond six  months  after  the  expiration  of  the  term,  so 
as  to  give  the  landlord  a  right  to  distrain  on  an  off- 
going  crop.  It  has  been  said,  that  the  sending 
persons  to  reap  by  Skidmort  on  behalf  of  Docks 
i/ras  taking  possession  of  the  land;  but  it  was  nothing 
like  taking  possession ;  nor  does  possession  follow 
the  property,  as  is  shewn  by  their  own  case  ot  Gordon 
V.  Harper  J  where  it  was  held,  that  the  furniture  ol  the 
ready-fiimished  house,  which  had  been  let,  was  not 
in  the  possession  of  the  landlord,  in  whom  the  pro- 
perty was,  but  of  the  tenant,  whose  possession  was 

.  ib)  t  Hen.  fil.  5. 

not 
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Hot  qualified,  but  absolute.  The  right  of  possession  is 
the  question  between  us,  and  therefore  it  is  that  trover 
is  not  the  proper  form  of  action  here ;  for  the  title  to 
land  cannot  be  tried  by  such  an  action.  The  case 
of  trees,  severed,  bears  no  analogy  to  the  present. 
Trees  are  never  in  possession  of  a  lessee,  ^^ho  can 
have  nothing  in  them,  but  the  convenience  of  shade 
and  shelter  whilst  they  are  standing,  which  is  deter- 
mined the  instant  they  are  cut  down. 

[Graham,  Baron.  But  what  difference  is  there 
between  trees  severed,  and  corn  reduced  into  the 
possession  of  the  landlord  by  severance  ?] 

•    #  ' 

The  distinction  is,  that  the  corn  here  was  sown 
by  the  tenant,  having  a  right  to  the  land,  and  con- 
sequently to  the  produce,  to  which  the  ownership 
of  land  does  not  extend,  as  it  does  in  the  case  of 
trees  and  mines.  But  we  deny  that  he  had  ever  given 
up  possession  of  this  part  of  the  land  ;  therefore, 
be  had  not  merely  a  conditional  license ;  be  always 
retained  the  absolute  possession.  In  Baraston  v. 
GrecHj  Mr.  Justice  Bailey  makes  two  strong  points. 

[Chief  Baron.  The  result  of  that  case  is,  that 
the  in-coming  tenant  could  maintain  no  action 
at  all ;  it  should  have  been  brought  by  the  landlord.] 

Lord  Ellcnborough  adverts  to  the  plaintiflTs  ac- 
tion there,  and  says  it  should  have  been  trespass, 
qiuire  clausum  fregiU  to  try  the  defendant's  title  to 
enter  upon  the  land  and  take  the  profits. 

{Chief  Baron.  The  landlord  may  bring  trover 
against  a  stranger  for  carrying  away  trees,  though 
the  land  be  out  of  his  possession ;  and  this  being  a 
reserved  crop,  approaches  that  case.]  " 

His 
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His  right  to  reserve  the  crop  will  depend  on 
his  right  to  the  com.  The  defendant  must  be  con- 
sidered here  as  holding  over  after  notice  to  quit. 
The  consequence  of  allowing  trover  to  be  brought 
in  cases  like  the  present^  would  be  to  annihilate  the 
action  of  ejectment. 

Cur.  adv.  Vult. 


MayfS, 


Thomson,  C/iief  Barony  now  deliveried  the 
judgment  of  the  Court.  This  cause,  which  was 
tried  before  my  brother  Graham^  was  an  action  ot 
trover  for  wheat  in  straw ;  and  the  short  facts  appear 
to  be,  that  the  defendant  had  been  tenant  to  the 
plaintiff  under  a  term  which  was  expired ;  and  that 
he  had  b^eu  served  with  notice  to  quit  at  that  time* 
There  is  no  objection  made  to  the  regularity  of  the 
notice.  In  Autumn  1812,  after  receiving  notice, 
and  before  quitting  possession,  he  sowed  part  of 
the  land,  tiiree  acres,  part  of  a  close  of  five  acres 
and  a  fraction,  with  wheat,  having,  as  is  admitted, 
no  right  to  what  is  called  an  away-going  crop,  and 
his  lease  expiring  at  Candlemas  1813.  It  seems, 
for  ^o  I  collect  from  brother  Grahams  report,  that 
he  gave  up  all  the  rest  of  the  land,  except  this 
part  which  he  bad  so  sown  with  wheat.  He  had 
been  told,  however,  that  if  he  sowed,  he  would 
have  HO  right  to  reap,  though  that  was  certainly 
not  necessary.  The  plaintiff  then  let  this  land  to 
one  Skklmor€j  reserving  the  corn  growing  on  these 
three  acres,  that  the  in-coming  tenant  might  not 
he  involved  in  a  law-suit  with  tlie  old  occupier. 

• 

The  sununer  before,  the  plaintiff  had  sent  some 
labourers  into  the  field  fpr  the  piupose  of  weeding 

the 
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the  com,  and  had  thereby  exercised  an  act  of  omncr-  ,     '^'♦^     , 
ship.    In  harveist  time  1 8 1 3,  he  sent  reapers  to  cut      Davibb 
the  com,  who  proceeded  to  cut  a  part  of  the  field,     Comwop. 
when  they  were  interrupted  by  the  defendant,  and 
the  plaintiff  wisely  yielded  to  prevent  mischievous 
consequences.     It  ended  in  defendant  cutting  the 
f^nainder,  and  carrying  the  whole  away,  as  well 
what  had  been  cut  by  the  plaintiff,  as  that  which  was 
afterwards  cut  by  himself;  and  it  is  to  recover  that 
com  that  the  present  action  is  brought     I  stated, 
ke  had  no  claim  or  colour  of  right  to  the  land,  and        4 
so  it  is  admitted ;  but  it  is  contended,  that  the 
plaintiff  cannot  maintain  trover  under  the  circum* 
stances,  but  that  he  should  have  brought  ejectment, 
and  an  action  for  mesne  profits ;  on  the  oth^  side, 
they  say  he  had  a  right  to  cut  the  com,  and  liiat 
the  whole  when  severed  either  by  himself  or  the^ 
defendant,   became  his  property.     The  question 
therefore  is,  whether  the  plaintiff  had  such  right  and 
possession  as  will  enable  him  to  support  this  action  of 
trover.    The  case  of  Taunton  8i  Costar  is  in  point.  ^ 
That  was  replevin  for  taking  cattle,  avowing  a  demise 
of  the  locus  m  quo  to  one  Jackson^  and  by  him  to  the 
defendant  for  a  year,  and  so  from  year  to  year  as  long 
as  both  parties  pleased ;  hy  virtue  of  which  the  de* 
fdaidant  entered  and  was  possessed  at  the  time  of 
dfotraiiiing  platntiff^s  catde,  damage-ieasant.    The 
jriea  in  bar  was,  that  before  the  demise  to  the  de-* 
feiidaiit,  J^kton's  exeoutors  sold  the  re^due  of  the 
term  to  the  plaintiff,  who  determined  the  demise  to 
the  defendant  by  notice  to  quit ;  after  which  the- 
pbunttff  entered  into  the  locus  in  quo,  and  put  hi»' 
cattle  tiierein.    The  replication  was,  tiiai  Ibe  de- 
fendant 
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fendant  did  not  give  up  possession  in  pursuance 
of  the  notice.    And  so  the  defendant  might  have 
said  liere.    To  that  replication  there  was  a^  general 
demurrer :  but  Lord  Kenyan  held  the  case  too  plain 
for  argument.  His  words  are,  * '  Here  is  a  tenant  from 
year  to  year,  whose  term  expired  on  a  proper  notice 
to  quit,  and  because  he  holds  over  in  defiance  of  law 
and  justice,  he  now  attempts  to  convert  the  lawful 
entry  of  his  landlord  into  a  trespass.    If  an  action 
of  trespass  had  been  brought  it  is  clear  the  land-^ 
lord  might  have  justified  under  a  plea  of  liberum 
ienementum  r — and  so  might  the  landlord  have  done 
here.     Lord  Kenyan  then  goes  on,  "  If  indeed  the 
landlord  bad  entered  with  a  strong  hand  to  dis* 
possess  the  tenant  by  force,  he  might  have  been 
indicted  for  a  forcible  entry,  but  there  can  be  na 
doubt  of  his  right  to  enter    ipon  the  land  at  the 
expiration  of  liis  term."     Taking  this  therefore  to- 
be  a  crop  growing  upon  the  land,  whether  cut  by  the 
defendant  or  a  stranger  not  being  in  possession,  the 
mottient  it  was  severed,  it  became  the  property  of 
the  plaintiff.     Then  as  to  the  landlord  having  a 
right  to  distrain  after  the  expiration  of  the  term,, 
the   case    of  Bevan  v.  Delahay  has  .been  cited^ 
but  that  does  not  seem  to  bear  at  all  upon  the 
question  here.     I  also  lay  out  of  my  consideration^ 
at  present,  the  case  of  Baraston  &  Green^  as  one 
which  cannot  be  said  to  apply.     In  that  case,  the 
main  point  was,  whether  the  lease  controlled  the 
custom ;  and  the  Court  held  that  such  a  specific 
agreement  destroyed  tlie  operation  of  an  implied 
contract  under  the  alleged  custom.     In  the  case 
of  Gordon  &  Harper^  which  was  trover  against 

the 


FASTER   TERM,    54   G£0«    XII^ 

the  sheriff  fcNr  having  taken^  under  an  execution 
a^nst  the  tenant,  the  furniture  of  a  ready-furnished 
house  let  to  him  by  the  plaintiff,  what  the  Court 
went  on  there,  was,  the  concurrence  of  the  right 
of  property,  with  the  right  of  possession ;  ai^d  it 
was  held  that  the  landlord  had  not  the  right  of 
possession  during  the  tenant's  term.  But  in  that 
<:ase,  supposing  the  sheriff*  had  come  in  and  taken 
those  goods,  under  an  execution  against  the  tenant, 
43iply  one  day  after  the  tenant's  right  had  expired, 
the  forni  of  action  would  then  have  been  good. 
We  think  there  is  no  sufficient  objection  to  the 
plamtifi^s  recovering  in  this  action  :  therefore  the 


ei 


Rule  must  be  discharged. 


Morgan  v.  Bidoood. 

OfVEN  having,  on  a  former  day,  moved  for 
costs  for  not  proceeding  to  trial  in  this  cause,  now 
applied  for  judgment  as  in  the  case  of  a  non- 
Buit  (c). 

HugheSy  opposing  the  application,  insisted  that 
though  such  a  motion  as  the  former  might  be  made 
in  the  Court  x)f  King's  Bench,  where  costs  are  not 

(t)  The  one  being  a  rule  absolute  in  the  first  instance, 
and  the  other  a  rule  nisi^  the  advantage  of  this  practice  of 
moving  is  sufficiently  obvious.  The  costs  on  the  former  motion 
are  to  be  paid  immediately  on  taxation,  whatever  maj  be  thp 
event  of  the  action. 

givw 


Friday 
SOth  May. 

Costs  for  not 
proceeding  to 
trial  and 
judgment*  as 
in  case  of  a 
nonsuit,  may 
both  be  moved 
for  separately, 
and  in  that 
order,  but  not 
otherwise. 
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given  in  such  cases  unless  a  separate  application  be 
made  for  them,  yet  that  it  had  never  yet  been  ia 
point  of  practice  recognized  by  this  Court  that  both 
these  motions  might  be  made,  and  therefore  could 
not  be  done  in  the  present  instance.  Guy  v.  ff^il^ 
Idnson  (d).     Ogle  v.  Moffit  (e). 

Thomson,  Chief  Baron.  The  meaning  of  the 
act  (f)  is,  that  the  defendant  should  be  put  in  the 
same  situation  as  if  the  plaintiff  had  proceeded  td 
trial  and  been  nonsuited. 

Rule  granted. 


May  2d. 


Defendant 
brought  to 
the  l^r  of  the 
Court  for 
contempt  in 
not  putting  in 
his  answer, 
being  an  in- 
Iknt^  the 
Court  on  sug- 
{;estion  of  his 
infancy^  will 
assign  him  a 
guardian,  and 
discharge 
him. 

Defendant 
may  be 
brought  up    • 
on  any  day  in 
temou 


Wilson  v.  Bott. 

1  HE  defendant  was  brought  up  by  habeas  corpus 
from  Leicester  goal,  on  an  attachment  for  want  of 
his  answer ;  and  Hughes  now  moved  that  he  might 
be  charged  with  the  bill  fpr  the  first  time.  The 
defendant  being  put  to  the  bar,  it  was  sufficifeiiCl^ 
obvious  that  he  was  an  infant,  and  the  Court  in- 
quired into  the  circumstances  of  his  case.  It  ap- 
peared that  he  had  married  a  woman  possessed  of 
some  property,  who  was  also  under  age,  and  that  the 
present  bill  had  beeii  filed  by  some  of  her  relatives 
against  the  husband  and  wife.  The  Court  weresbiick 
with  the  novelty  of  the  peculiar  situation  of  the  par- 
ties, and  hesitated  for  some  time,  considering  what 
would  be  the  proper  mode  of  proceeding,  to  adopt 

,    (dj  BarocHS  314. 

.  {ej  Jhid.  316.    See  Tidd'g  Practice,  p.  773. 
(fj  14  Geo.  II.  ch.  17. 

They 
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They  regretted  that  the    defendant  had  been  .     ^^'^   ^ 
brought  up  on  the  last  day  of  the  term  ;  and  the    Wilson 
attorney  suggesting  thathehad considered  itcontrary 
to  the  practice  to  bring  him  up  before,  the  Court 
declared  that  he  might,  consistently  >^ith  the  prac- 
tice, have  been  brought  up  on  any  day  in  the  term. 


t7. 
BOTT. 


After  some  deliberation,  it  was  at  length 
moved  by  Hughes,  on  the  part  of  the  plain- 
tiff, by  the  direction  of  the  Court,  on  suggestion 
that  the  defendant  was  an  infant,  that  one  of  the 
clerks  in  Court  might  be  assigned  his  guardian,  and 
that  he  i^puld  put  in  his  answer  ^y  such  guardian. 
And  it  was  ordered  that  Mr.  Thompson  should  be 
assigned  his  guardian^  and  that  the  defendant 
should  be  discharged  out  of  custody  (g). 

(g)  Same  day.  Beaton  v.  Mai^bey.  On  the  motion  of 
Mr.  HaU  for  the  plaintiff,  that  the  appearance  of  the  defend- 
ant, brought  to  the  bar  tif -die  Ctfliit  by  writ  of  habeas  corpus, 
directed  to  the  Sheriff  of  Dorsetshire,  may  be  entered,  and 
that  the  defendant  may  be  cooHnitted  to  the  Fleet,  charged 
with  his  contempt,  and  with  the  several  causes  mentioned  m 
<ke  ataWs  return. 

Witt  of  habeas  corpus  being  read ; 

It  was  ordered  that  Mr.  Thoffuen  do  record  defendant's 
appearance  in  die  proper  book,  and  that  he  be  committed,  JKu 
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TiMV9day  Gordon  v.  Trevelyan. 

/iifie16. 

_.   ,;  _^       J  HIS  was  a  bill  filed  last  Michaelmas  term,  to 

The  Court  ,  .         ,  ' 

will  not  de-  ecijoin  the  defendant  proceeding  in  ejectment.  It 
^lu^ralance^  Stated  that  plaintiff  held  a  farm  called  -Slade^  in  the 
of  an  agree-  pan^h  of  Nettkcombj  in  the  county  of  $omersety  as 
lease  to  be  tenant  to  the  defendant,  at  a  rent  of  40  /.  a  year,  for 
fctrcre  wherT  "lany  years  previous  to  September  1 802.  On  the  1 3th 
there  i<  no      ^f  ^\^^^  month  the  defendant  wrote  to  the  plaintiff, 

definite  term  ,  .  .       i*. 

exf>reMed  for  proposing  to  raise  the  rent  to  70/.  which  the  plamtiff 
ieate  was  to     answered  by  a  letter  offering  fifty  guineas,  under  a 

be  granted, 

nor  any  reference  aiamde^  by  which  it  might  be  ascertained.  But  siiMe  otherwise 
if  the  letters  had  been  more  explicit,  or  md  afforded  any  criteiiou  for  defining  the 
object  of  the  parties. 

lease. 
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lease.     He  then  received  the  following  letter: —  » v ' 

**  22  Sept.  1802.     My  dear  Sir,  soon  after  I  sent    Gordon 
my  kind  letter  of  remembrance  of  you,  I  was  in-  Trevxlyan? 
formed  by  George  and  John  Babbage,  and  also 
Charter y  that  the  full  value  of  Sladey  per  annum^  was 
50/.  therefore  immediately  said  that  I  would  take 
no  more  of  you,   going  on  in  other  respects  as 
usual,  as  to  the  outgoings,  &c.  but  as*  to  super- 
seding you  in  preference  of  any  other  person  it 
never  entered  my  head.    John  Babbage  will  this 
day  acquaint  your  man   Robert   iMry  with  the 
same,  that  no  time  may  be  lost  in  consequence  of 
Mr.  Hindes  over  valuation,  from  which  I  took  the 
hint,  not  knowing  at  the  time  I  wrote  to  you  but  it 
was  right"  Which  plaintiff  immediately  answered, 
expressing  himself  satisfied  with  the  rent  of  50/. 
and  desiring  to  have  a  lease  on  the  same  plan  with 
those  usually  granted  to  his  other  tenants.     De- 
fendant's reply : — "  4th  Oct.  1 802.     My  dear  Sir, 
I  am  glad  to  find  by  your  letter  of  the  30th  ult. 
that  you  think  the  rise  of  Slade  very  fair  and  pro- 
per, as  you  desire  a  lease  on  the  same  plan  with 
niy  other  tenants ;  you  shall  certainly  have  one ; 
but  how  is  Mr.  Leigh  to  make  it  out  who  is  un- 
acquainted with  the  nature  of  such  lease,  or  why 
am  I  not  to  employ  my  own  steward,  who  has 
acted  for  me  these  thirty  years ;  your  answer  of 
course  must  be  upon  the  plea  of  delay ;  and  should 
it  be  the  case,  you  have  no  great  reason  to  fear  my 
taking  advantage  of  you  in  any  transaction,  as  my 
conduct  will  speak  for  itself  both  as  to  Middletan 
and  Sladt ;  and  in  the  latter  case  I  take  less  rent 
thaa  you  oflfered.    I  think  you  might  have  saved 

F  yourself 
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^H^ ^  yourself  four  or  five  guineas,  or  what  Mr.  Charter" 

Gordon    usually  takes  of  tenants,  but  at  all  events  you  shall  have 

Trbvsltak  ^"^  ^"  ^^  usual  way,  where  the  landlord  stands  to  re- 
pairs, as  to  having  delivery  of  timber,  respecting  gates 
and  stiles,  and  taking  upon  himself  the  land-tax." 

Charging  that  at  the  time  of  writing  the  let- 
ters defendant  was  in  the  habit  of  granting  leases 
for  fourteen  years,  determinable  at  the  end  *  of 
the  first  seven ;  that  plaintiff  was  ignorant  of  de- 
fendant having  granted  any  leases  for  a  shorter 
term,  and  that  he  was  entitled  to  have  had  a  lease 
executed  to  him  of  the  said  farm  for  fourteen  years, 
from  Michaelmas  1802;  that  defendant  had  com*, 
menced  an  action  of  ejectment,  and  threatened  to 
proceed  and  sue  out  execution,  unless,  &c.  Prayed 
specific  performance  and  injunction. 

The  answer  admitted  the  letters,  but  denied  that 
they  referred  to  a  term  of  fourteen  years,  and  set 
forth  the  letter  of  the  plaintiff  in  answer  to  the 
defendant's  last,  and  submitted  it  amounted  to  a 
waver  of  the  lease;  and  stated,  that  the  leases 
usually  granted  by  the  defendant  were  generally 
only  similar  in  point  of  covenants,  but  differed  in 
the  duration  of  the  terms,  some  being  for  seven, 
others  for  ten,  and  others  for  fourteen  years. 

The  Plaintiff  then  wrote  again,  "  7  October  1 802- 
I  am  this  moment  favoured  witli  yours  of  the  4th 
inst.  and  thank  you  for  so  readily  agreeing  with  my 
proposals.  Nevertheless,  I  fall  into  your  opinion, 
that  a  lease  for  Slade  is  needless  ;  I  am  therefore 
satisfied  in  renting  the  farm  of  you  without  one. 

AUow 
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Allow  me  to  assure  you,  that  no  part  of  your  con-  ^ i^H^ 

duct  towards  me,  or  any  other  man  living,  could     (jordon 
lead  to  the  slightest  suspicion  of  your  word,  which  xbevelyak. 
I  ever  did,  and  ever  shall,  look  upon  as  sacred  as 
my  own." 

Daunceyy  Tripp,  and  Courtenat/,  now  shewed  cause 
against  dissolving  the  injunction,  and  contended 
that  the  letters  put  in  amounted  to  an  agreement 
for  a  lease,  and  that  plaintiff  held  under  the  in- 
creased rent  only  in  confidence  of  the  expected  term. 

Martin^  Shadwell^  and  Clason,  in  support  of  the 
order,  insisted  that  the  defendant's  letters  were  inca- 
pable of  such  a  construction,  and  that  the  plaintiff's 
letter  of  the  7th  of  October,  at  ail  events  amounted 
to  a  waiver  of  a  lease.  There  is  no  term  mentioned 
in  these  letters,  and  it  is  impossible  they  should  be 
construed  to  amount  to  such  an  agreement  for  a 
lease  as  the  Court  will  decree  a  specific  performance 
of,  by  compelling  Sir  John  to  execute  a  lease  for 
fourteen  years,  without  a  word  of  any  covenants  or 
conditions  to  be  observed  on  the  part  of  the  tenant. 
Sir  John  constantly  proposes  to  the  tenant  to  hold 
on  as  usual,  and  that  was  at  will.  But  even  if  he 
should  be  held  bound  to  grant  a  lease,  it  could  not 
be  for  more  than  sev^n  years,  reference  to  this  usual 
mode  of  leasing  will  not  furnish  a  definite  term ;  all 
his  leases  are  for  different  periods.  If  be  had  had 
n  lease,  he  was  to  have  given  fifty  guineas  a  year ; 
and  all  the  cases  of  a  decree  of  specific  perform- 
ance, by  reference,  have  some  means  pointed  out 
by  which  the  term  and  necessary  covenants  may  be 

F  2  ascertained. 
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1^14.       ascertained.     The  principal  difficulty  is  as  to  thte 

Gordon     ^"^^on  of  the  term,  and  the  plaintiff  has  refused 

V.         the  lease  which  would  have  defined  the  term.  Now 

Trbveltan.  Ij^  j^^  received  notice  to  quit  for  having  cross-cropped 

the  land ;  and  it  is  a  rule  in  the  court  of  chancery, 
that  if  the  court  see  that  there  is  any  stipulation 
in  the  agreement  which  in  a  lease  would  have 
amounted  to  a  covenant,  and  would  have  created 
a  forfeiture  if  broken,  they  will  not  interfere,  if  it 
has  been  infringed.  The  notice  in  this  case  was 
given  long  after  the  expiration  of  the  first  seven 
years. 

Thomson,  Chief  Baron.  It  seems  tome,  that  if 
we  were  to  continue  this  injunction  we  should  be  giv- 
ing a  greater  interest  to  the  plaintiff,  than  any  con- 
struction which  he  could  himself  put  on  these  letters 
as  an  agreement  would  warrant ;  for  twelve  years  are 
now  expired  since  the  time  when  they  were  written^ 
and  the  cause  would  probably  not  come  on  to  be 
heard  finally  till  two  years  more.  But  setting  that 
consideration  aside,  the  question  is,  whether  any 
agreement  can  be  made  out  from  the  letters,  and 
the  circumstances  under  which  they  were  written. 
It  will  be  material  to  consider  the  previous  relation 
which  subsisted  between  the  parties ;  Gordon  had 
been  for  many  years  the  tenant  of  Sir  John  TrC" 
velyan  without  lease.  Shortiy  before  this  corre- 
spondence Sir  John  had  directed  a  valuation  of  his 
farms,  and  this  had  been  estimated  at  a  higher  rent 
than  the  tenant  then  paid*  It  was  advanced  from 
40/.  to  70/.  but  that  advance  was  not  accompanied 
with  any  offer  of  a  lease.  It  appears  that  a  prQpo- 
sal  was  made  by '  the  plaintiff  to  pay  50  guineas 

a  year 


i< 
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ft  year  under  a  lease,  and  it  then  remained  to  be  ._  ^^^^  . 
settled  on  what  terms.  The  defendant  afterwards  Gordon 
finding  the  farm  had  been  too  highly  estimated,  a  Trevelyak. 
handsome  proposal  is  then  made  by  him  to  conti- 
nue the  plaintiff  as  his  tenant,  at  a  rent  of  50  /. 
going  on  as  usual  in  other  respects,  and  paying  the 
usual  outgoings,  and  declaring  that  to  supersede 
plabtiff  never  entered  his  head.  A  letter  seems  to 
have  been  afterwards  written  to  him  by  Gordan, 
which  is  not  now  extant,  to  which  Sir  John  wrote 
an  answer,  expressing  himself  glad  to  find  that 
plaintiff  considers  the  rise  of  the  farm  fair ;  and 
(xmiplies  with  his  desire  to  have  a  lease  on  the 
same  plan  with  his  other  tenants,  not  at  all  alluding 
to  any  term  of  years.  It  seems  that  it  had  been 
proposed,  that  the  lease  should  be  prepared  by  some 
professional  person  ;  and  Sir  John  Treoelyan  asks, 
why  his  own  steward,  who  was  better  acquainted 
with  the  nature  of  his  leases,  should  not  be  em- 
ployed on  the  occasion,  by  which  money  would  be 
»ved.  On  the  7th  of  October  a  letter  is  written 
by  the  plaintiff  to  this  effect : — I  fall  into  your 
opinion  that  a  lease  is  needless,  and  I  am  satisfied 
to  rent  the  farm  of  you  without  one,  which  finally 
determines  all  communication  between  these  parties. 
Here  is  then  no  precise  agreement,  on  reference  to 
wiy  one  of  Sir  John  Trevelyans  leases  in  particular, 
by  which  the  term  and  conditions  might  be  fur- 
nished, and  the  silence  of  these  letters  in  those 
respects  supplied.  And  it  appears  that  Sir  Joh7i\ 
tenants  held  under  different  terms.  Many  of  his 
leases  are  for  seven  years,  and  some  for  fourteen, 
determinable  at  the  expiration  of  the  first  seven  ; 
IPd  I  think  in  this  neighbourhood  there  were  only 

F  3  two 
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^H| ^  two  farms  held  for  the  term  of  fourteen  years,  tha 

Gordon  ^^^^  claimed  by  the  present  bill,  and  those  were 
V.  granted  on  the  express  reason  of  the  tenants  hav- 
R£V£LTAK.  j^g  incurrcd  great  expense  in  the  improvement  of 
their  farms.  These  letters,  therefore,  are  altoge- 
ther too  uncertain  and  indefinite ;  nor  is  there  any 
reference  or  allusion  to  which  we  may  resort  to  ex- 
plain the  mutual  intention  of  the  parties.  It  must 
have  been  left  to  some  subsequent  treaty  for  the  set- 
tlement of  terms,  and  none  appears' to  have  been 
afterwards  set  on  foot.  In  consequence  of  the  de- 
fendant having  taken  offence  about  the  mismanage- 
ment of  the  farm  in  1813,  with  which,  whether  he 
was  right  or  wrong,  we  have  now  nothing  to  do,  he 
gave  the  plaintiff  notice  to  quit,  and  on  receiving 
that  notice  he  files  this  bill.  It  seems  to  me,  that  to 
constitute  an  agreement  for  a  lease,  the  term  and 
conditions  should  either  be  actually  expressed,  or 
the  treaty  should  bear  some  reference  by  which 
they  might  be  ascertained,  and  that  otherwise  it  is 
not  an  agreement  of  which  a  court  of  equity  can 
decree  a  specific  performance.  There  is  no  ground 
here  for  continuing  the  injunction,  and  I  think  it 
should  be  dissolved. 

Graham,  Baron.  I  think  on  the  whole  the  good 
sense  of  the  question  is  with  the  reasons  for  the 
opinion  of  my  Lord  Chief  Baron. 

Wood,  Baron.  The  principal  difficulty,  which 
occurs  to  me,  is  in  ascertaining  the  time  for  which 
the  lease  was  to  have  been  granted,  and  on  that 
ground  I  concur  with  the  Lord  Chief  fiaron.     By 

the 


TRINITY  .  TERM,    54   GEO.  III.  7I 

the  letter  of  the  4th  of  October,  the  plan  of  de-       iBh- 
fendant's  other  leases  is  alluded  to;  and  though  I    Qordok 
think  that  the  word  plan  means  something  more         u 
than  term ;  yet  how  are  we  to  ascertain  from  this  Trkvblyan, 
plan,   which   is  of   itself  not   uniform,   for  what 
period    the  lease  should  have  been  granted.      I 
agree,  id  cerium  est  quod  cerium  reddi  potest y  but 
we  have  no  means  of  fixing  what  was  the  intended 
term. 

Richards,  Baron.  If  I  could  have  found  any 
subject  to  which  I  could  refer  for  the  term,  I  should 
&en  have  thought  we  had  enough  to  warrant  us  in 
continuing  this  injunction,  for  I  think  Sir  John 
agreed  with  the  plaintiff's  proposal.  From  his 
letter  Sir  John  seems  to  have  thought  it  proper 
that  his  steward  should  have  been  employed  in 
preparing  the  leases,  as  being  more  conversant  with 
his  usual  mode  than  any  other  person  could  be, 
yet  that  means  merely  as  to  the  conditions,. and  not 
as  to  the  teiin  ;  but,  he  says,  at  all  events  you  shall 
have  one  in  the  usual  way,  and  that  is  explained  by 
the  subsequent  words.  Then,  if  it  is  conceived 
there  is  a  reference  to  the  leases  already  granted,  to 
which  of  them  are  we  to  refer,  to  ascertain  the  in- 
tended term  to  the  leases  for  life,  for  one  term  of 
years  or  another  ?  and  if  not  to  one  in  particular, 
how  can  we  ascertain  the  term,  when  there  are 
hardly  any  two  persons  who  have  the  same ;  and  it 
is  impossible  for  a  court  of  equity  to  decree  a  spe- 
cific performance  of  an  agreement  for  a  lease,  with- 
out having  a  precise  term,  expressly  or  by  reference, 
for  which  it  is  to  be  granted ;  and  it  would  be  cruel 

F  4  and 
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^^^4*    ^  and  unjust  to  detain  the  plaintiff  here,  on  a  point 
Gordon     which  we  think  against  hini. 

V.  Injunction  dissolved. 

Treveltan. 


Saiurday,  BllOOKS    V.    BoURNE. 

18  June, 

A  solicitor  DAUNCEY  moved,  That  the  solicitor  for  the 
may  proceed    defendant  iji  this  cause  should  be  at  liberty  to  tax 

to  tax  his  ,.  *       1  •  1        •  1  .  1 

costs  after  bis  costs  in  the  suit  at  law  between  the  parties,  and 
notthhstand^  proceed  to  recover  the  sam^,  notwithstanding  the 
ing  an  injunc-  injunction  which  had  been  obtained  by  the  plaintiff 
execution,      (the  defendant  at  law)  in  this  court. 

^ith  a  view 
to  coramenc-. 

ing  an  action  The  affidavit  of  the  solicitor,  on  which  this  was 
name  for  the  moved.  Stated,  that  he  had  commenced  an  action  in 
Sr^tu^  *^  ^^"^  ^^  Common  Pleas  against  the  plaintiff  in 
ment  beween  equity,  at  the  suit  of  the  defendant,  to  recover  the 
arbimiti'on,  ^  sum  of  140/.  and  in  Hilary  Term  1812,  had  ob- 
without  his     tained  a  verdict  :---that  the  present  injimction  to 

concurrence.  ,        ,  '       .  . 

restrain  him  from  suing  out  execution,  was  obtained 
on  the  6th  of  July  following ; — that  on  the  1  ith  of 
September  1813,  the  defendant  became  bankrupt, 
when  he  and  his  assignees  entered  into  an  agree- 
ment with  the  plaintiff,  without  the  knowledge  of 
deponent,  to  refer  all  matters  between  them,  botli  at 
law  and  in  equity,  to  arbitration,  and  that  each  party 
should  pay  his  own  costs  of  suit  at  law. — That  the 
arbitrators,  by  their  award  of  the  24th  of  January, 
ordered  the  said  sum  of  1 40  /.  to  be  paid  by  the 
then  surviving  plaintiff  to  the  assignees,  with  costs 
of  the  agreement  and  reference,  and  all  other  costa 

incidental 
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incidental  thereto,  to  be  taxed  by  the  proper  officer : 
— that  the  surviving  plaintiff  had  paid  the  said  sum 
of  140/.  to  the  assignees,  but  had  not  paid  depo- 
nent the  costs  due  to  him  on  the  verdict,  and  that 
deponent  had  objected  to  the  reference. 

Dauncey  urged,  that  the  solicitor  ought  not  to  be 
thus  precluded  from  recovering  his  costs  by  any 
such  agreement  as  had  been  entered  into  between 
the  parties  to  the  suit. 

Horney  contrdj  insisted  that  this  motion  ought  to 
be  dismissed  with  costs ;  that  it  was  incompatible 
^ith  .the  practice  of  the  Courts  its  object  not  being 
to  dissolve  the  injunction,  as  it  should  have  been,  if 
further  proceedings  were  intended  to  be  pursued. 
The  reference  was  by  rule  of  court,  and  all  dispute 
between  the  parties,  both  at  law  and  in  this  court, 
had  been  determined  by  the  award. 

But  the  Court  allowed  the  motion;  and  inti- 
niated,  that  if  an  attachment  should  be  moved  for, 
on  an  action  being  brouglit  to  recover  the  costs  in 
the  solicitor's  name,  as  it  must  be,  on  the  ground  of 
a  breach  of  the  injunction,  the  Court  would  consider 
it  a  distinct  cause,  and  therefore  would  not  grant 
the  attachment 
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1814. 


Crump  x).  Taylor. 

^^tf^!''  J.  PA  R  KE  had  obtained  a  rule  nisi,  calling  on 
In  the^casc  of  ^^  plaintiff  to  shcw  cause  why  the  defendant 
a  bankrupt     should  not  have  a  fortnight  after  the  25th  of  June 

charged  in  ex- .  •      j.     1  r  i_-  ^1     -i  j 

ecution,  the  instant,  to  Surrender  m  discharge  ot  his  bail,  and 
largc^ihc  time  ^^at  in  the  mean  time  all  further  proceedings  should 
for  his  sur-     be  Stayed. 

render  in  •' 

discharge  of 

bail,  notwith-       The    affidavit  of  the  defendant's    attorney,  on 

provifio^  in  ^hich  this  motion  was  made,  stated  that  the  de- 

^^sG^i  ""^  fendant  and  the  bail  resided  at  Liverpool ;  that  the 

permitting  a  defendant  had  lately  been  declared  bankrupt ;  and 

custodjTin^  that  the  25th  of  June  had  been  appointed  for  the 

be^brouffht^  last  sitting,  when  the  defendant  was  to  surrender, 

before  the  and  finish  his  examination. 

Commis- 
sioners. 

It  was  alleged  to  be  the  practice  of  the  other 
courts  to  allow  such  motions ;  and  various  orders 
made  by  judges  at  chambers  to  that  effect  were 
produced  (0).  And  the  cases  of  Maude  v.  Jawetij 
(p)y  andGlendining  v.  Robinson  (q),  were  cited. 

foj  MosELT  WooLF  V,  WiLLiAM  Taylor. — ^Upon  hear- 
ing the  attornies  or  agents  on  both  sides,  I  do  order  that  the 
defendant  have  a  fortnight  after  the  35th  of  June  instant,  to 
surrender  himself,  or  be  surrendered  in  discharge  of  his  bail, 
the  plaintiff  being  at  liberty  in  the  mean  time  to  take  such 
proceedings  as  he  may  be  advised ;  but  notwithstanding  any 
such  proceedings,  the  defendant's  bail  in  this  cause  shall  not 
be  fixed  in  case  the  defendant  be  surrendered  within  the 
fortnight  above  mentioned. 

7th  of  June  1814.  S.  Le  Blane* 


[p)  3  East  145. 


{q)  1  Taunt.  320. 


t7. 

Taylok. 
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W.  E.  Taunton  now  shewed  cause,  and  objected  1814. 
that  the  cases  quoted  did  not  furnish  authority  for  Crump 
the  present  application,  because  the  rule  moved  for 
in  Maude  &  Jaweti  had  been  then  discharged,  and 
subsequently  went  off  by  compromise.  And  the 
other  had  occurred  in  1 808,  which  was  previous  to 
the  Stat,  of  the  49  Geo.  3. ;  and  that  act  having 
removed  the  inconveniencies  on  which  alone  such 
indulgence  could  be  granted,  by  permitting  the 
bankrupt  in  custody  in  execution,  to  be  brought  be- 
fore the  Commissioners,  had  obviated  the  grounds 
on  which  similar  applications  must  have  been  made. 
The  Commissioners,  and  not  the  bankrupt,  must 
have  been  the  object  of  the  indulgence  of  the  Court, 
otherwise  the  bankrupt  who  has  defrauded  the 
greatest  number  of  creditors  will  receive  the 
greatest  share  of  favour.  In  this  case  it  is  particu- 
larly unnecessary.  The  writ  of  capias  ad  satisfa- 
cttfidum  was  returnable  the  2  2d  of  this  month,  and 
the  scire  facias  may  be  made  returnable  on  the  25th. 
By  the  practice  of  this  Court,  bail  have  four  days 
alter  the  return  of  the  writ  to  surrender  the  princir 
pal,  and  they  may  therefore  surrender  the  bankrupt 
in  discharge  of  their  recognizance  on  the  29th. 
And  the  bail  residing  at  Liverpool  he  is  on  the 
spot 

[Chief  Baron.  Have  the  bail  a  right  to  take  the 
bankrupt  while  attending  the  commissioners  ?] 

It  would  certainly  be  in  contempt  of  the  chan- 
cellor to  take  him  from  the  commissioners;  but 

immediately 
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immediately  on  concluding  his  examination    they 
may  take  him  into  their  custody. 

Thomson,  Chief  Baron.  That  would  be  sup- 
posing the  bankrupt's  examination  entirely  con* 
eluded  on  the  25thy  and  that  the  bail  apprehend 
him  on  the  26th,  which  will  be  on  a  Sunday.  It 
sometimes  happens  that  the  last  examination  is  ad- 
journed. I  had  at  first  some  doubt  that  the  applica- 
tion was  now  necessary,  since  the  49  Geo.  3,  ch.  1 2 1 , 
but  it  appears  to  me  that  this  case  comes  sufficiently 
within  the  reason  of  those  where  the  same  indul- 
gence has  been  granted  by  the  other  courts.  It 
must  be  taken,  subject  to  the  terms  which  have 
been  usually  impose  d  in  such  cases. 

Rule  absolute. 


92d  June. 


Justification 
of  a  libel,  that 
there  was  rea* 
son  fur  think- 
ing the  impu- 
tation was  true 
from  what  had 
been  said,  held 
bad  on  de- 
murrer, unless 
it  is  stated 
what  had  been 
said,  and  by 
whom. 


Lane  v.  Howman. 

•1  H I S  was  an  action  on  the  case,  for  writing  and 
publishing  a  libel.  The  declaration  stated,  that 
the  defendant,  well  knowing,  &c.  but  contriving,  &c. 
to  cause  it  to  be  believed  that  the  said  plaintiff  was 
guilty  of  feloniously  receiving  certain  parchments, 
which  the  said  plaintiff  knew  had  been  feloniously 
stolen  from  the  said  defendant;  did  write,  compose, 
and  publish,  and  cause,  &c.,  in  the  form  of  a  letter 
directed  to  one  Mr.  /T.  Godwin^  at  Mr.  Veates's 
office,  attorney,  Cheltenham,  a  certain  libel,  con- 
taining, &c.  "  Sir,"  (meaning,  &c.)  "  Winchcomb, 

April 
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April  23rd,  1813.     I  understand  /.  Lane  has  been       i8i4« 
mtli  you^  with  an  intent  to  get  money  from  me  iof      Lanb. 
defaming  his  character,     I  never  said  he  received    ••  '^' 
the  said  parchment  and  conveyed  it  away,  but 
there  is  great  reason  to  think  so  from  what  X 
Pearfs  sister  has  said,  a;nd  the  well-known  charac- 
ter of  Lane  and  Peart.     If  you  think  proper  to  pro- 
ceed against  me  for  what  I  have  said,  I  shall  de-* 
fend  it;  but  I  would  have  you  inquire  the  charac- 
ter of  Lane,  and  Peart  and  his  sisters.     Am  your, 
humble  servant,   /.  i/oawiaii.-^  Other  counts  for. 
speaking  defamatory  words,  whereby,  &c.     Plea, 
Not  guilty — And 

Justification — Because,  he  says,  that  before  and 
at,  &c.  there  was  very  great  reason  to  think  from 
what  /.  Pearfs  sister  had  said,  and  the  well-known 
character  of  the  said  plaintiff,  that  he  tiie  said  plain- 
tiff had  received  the  said  parchment,  where- 
fore, &c.     . 

Demurrer. — i^t.  For  tliat  the  said  defendant  hath 
not  set  forth  the  reasons  which  induced  him  to  think, 
&c.  3dly,  Nor  set  forth  what  J.  Pearfs  sister  had 
said  respecting  the  said  plaintiff's  having  received 
the  said  parchment,  nor  in  what  the  well-known 
character  of  the  said  plaintiff  consisted,  or  of  what 
crime  or  misconduct  the  said  plaintiff  had  been  guilty, 
so  as  to  induce,  &c.  sdly.  Nor  the  causos  which 
constituted  his  reasons  for  so  thinking,  &c.  4thlyi 
That  the  alleged  reason  is  set  forth  in  so  indefinite 
and  uncertam  a  manner,  that  the  said  plaintiff  cannot 
lotow  Qc  collect  what  the  said  defendant  will  attetnpt 

to 
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to  establish  by  evidence  Under  tliem,  or  either  of 
Lane      them,  in  order  to  support  the  charge  of  the  said 
HowMAK.    plaintiff's  having,  &c.     5th.  General  insufficiency. 
Joinder  in  demurrer. 

PeakCj  in  support  of  the  causes  of  demurrer 
assigned,  objected  that  the  defendant  had  not^  aa 
was  essential  to  his  plea  of  justification,  attempted 
to  justify  the  whole  of  the  libel,  or  brought  forward 
any  specific  charge,  or  stated  which  of  the  sisters  of 
J.  Peart,  who  may  have  several,  had  so  spoken  of 
the  plaintiff  as  to  induce  the  belief  of  his  having 
received  the  parchment.  She  should  have  been 
named.  Earl  of  Northampton  s  case  (r}.  Davis 
V.  Lewis  (s).  The  object  of  requiring  a  more  cir- 
cumstantial and  definite  allegation  in  the  plea  of 
justification  is,  that  it  may  give  a  plaintiff  a  right  of 
action  against  the  original  slanderer.  Maitland  v. 
Goldney  (t).  But  the  principal  objection  is  that 
the  charge  is  too  vague  and  general  to  enable  the 
plaintiff  to  take  issue  on  it.  Stile  v.  Nokcs(u). 
It  is  not  sufficient  in  justificatory  pleas  to  state 
general  and  indefinite  charges  of  misconduct,  but 
it  is  incumbent  on  a  defendant  to  aver  issuable 
facts,  r Anson  v.  Steuart  (x).  Holmes  v.  Catesby 
(y).  The  justification  does  not  go  to  the  whole  of 
the  libel.  The  libel  states,  that  ^'  there  is  great 
reason  to  think  he  received  the  parchment,  and 
carried  it  away,"  whereas  the  justification  only  says 
there  is  great  reason  to  thmk  he  received  the 

(rj  la  Coke*g  Rep.  133.      (uj  7  East  493. 
(i)  7  T.  R.  17.  (xj  1  T.  R.  748. 

(t)  a  East  426.  (y)  i  Taunt.  543- 

parchmenti 


TRINITT  TERM,    54  GEO.  III. 

parchment,  which  is  altogether  a  distinct  charge 
frcMD  carrying  it  away. 

Abbott  J  contrii  contended  that  the  libel  as  laid 
b  the  declaration  was  not  sufficient  to  maintain 
the  action,  because  the  writing  was  not  of  itself  in 
the  nature  of  a  libel.  By  the  introductory  part  of 
the  declaration  it  is  charged  that  the  parchments 
had  been  stolen ;  and  the  libel  is  stated  to  have 
been  published  in  the  form  of  a  letter  to  one  W. 
Goodwin,  at  Mr.  Veates's  office,  who  in  point  of  fact 
was  clerk  to  the  attorney  who  had  previously 
threatened  to  bring  an  action  against  the  defendant 
for  having  spoken  the  words  laid  in  this  decla- 
ration. 
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[Chief  Baron.  Does  that  appear  upon  the 
record  ?] 

It  does  not,  but  it  is  to  be  collected  from  the 
terms  of  the  letter.  The  letter  contains  no  express 
charge,  but  merely  a  suspicion,  for  which  it  assigns 
certain  reasons.  One  of  the  distinctions  in  Com.  Dig. 
Tit  "  Action  for  Defamation,^''  is,  that  if  the  words 
do  not  import  a  certain  charge,  they  are  not  action- 
able, as  "Thou  deservest  to  be  hanged,"  for  they 
denote  only  the  opinion  of  the  speaker.  Here  the 
defendant  says  merely  that  there  is  reason  to  think 
it,  and  therefore  it  is  not  the  subject  of  an  action, 
and  if  not  actionable  in  words  it  is  not  so  in  writing. 
It  is  not  the  manner,  but  the  matter,  which  must 
constitute  the  gist  of  the  action.  It  will  be  for  the 
Jury  to  fix  these  innuendos.     Then  the  question  is, 

whether 
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1814.  whether  the  justification  is  sufficient.  In  MaitUmd 
Lane  &  Goldnej/j  the  libel  set  forth  that  Goldnejf  bad' 
„  '°'  said  so.  Now  there  may  have  been  reason  here, 
from  what  had  been  said  to  the  defendant,  to  in- 
duce him  to  think  that  the  plaintiff  had  received 
the  parchment,  without  making  it  necessary  for 
him  to  state  what  had  been  said,  or  who  it  was 
that  said  it.  And  in  Stiles  &  NoakeSj  the  accoimt 
of  the  proceedings  was  there  so  interwoven  with 
the  comments,  that  the  case  could  not  have  been 
answered  but  by  shewing  what  the  evidence  was 
on  the  trial.  So  in  F Anson  &  Stuart  it  did  not 
appear  what  the  acts  were  which  warranted  the  ex^ 
pressions  used,  and  the  same  in  Holmes  &  Catesbyi 

Peakcy  about  to  reply,  was  stopped  by  the 
Court 

Thomson,  Chief  Baron.  It  does  not  appear 
that  the  plaintiff  knew  what  had  been  said.  Unless 
it  were  shewn  what  Pear/'s  sister  bad  said,  the 
plaintiff  would  be  given  no  remedy  against  her. 

Graham,  Baron.  It  is  quite  impossible  that 
on  this  justification  any  action  would  lie  against  the 
original  slanderer.' 

Abbott  then  moved  for  leave  to  amend  his  plea, 
which  was  granted,  on  payment  of  costs. 


Campbell 
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Campbell  v.  Twemlow.  We^he^da^, 

tad  June, 


IHIS  was  an  action  of  trespass,  for  entering  the  ifanarbitra- 
plaintifTs    house  and  seizing  his  goods  therein,  reject  a  wTn^' 
which  had  been  referred  from  the  last  assizes  for  "?'.J*  '1^^" 

,  inissible  in 

Chester  to  TV.  D,  Evans,  Esq.  barrister  at  law,  point  of  law, 
who  had  by  his  award  directed  a  verdict  to  be  n©^  interfere 
entered  for  the  defendant.  tosct  aside  his 

award  on  that 
ground,  al« 

In  the  course  of  the  last  term,  /.  Parke  had  partjf apply- 
obtained  a  rule  nisi  to  set  aside  the  award,  on  the  *"»  ^^^'J^ 
ground  of  the  arbitrator  havmg  refused  to  admit,  previous  costs 
OQ  the  part  of  the  plaintiff,   the  evidence  of  a  S^^^^^^^ 
woman  who  had  been  for  several  years,  and  then  P^^^  ho^ind 
was,  cohabiting  with  him,  and  passed  as  his  wife,  decision, 
whom  the  plaintiff  would  have  tendered  to  prove     The  point 
that  she  was  not  actually  married  to  him.  fui,  whether  a 

woman  living 
with  a  man  as 

/.  WiUiamSj  and  D.  F.  Jones,  now  shewed  cause,  his  wife,  and 
and  put  in  severd  affidavits  in  discharge  of  the  dren  by  him, 
rule.  From  these  it  appeared,  that  the  plaintiff,  for  J^'/^;;;'^^'\^J'' 
many  years  previous  to  his  recent  marriage  with  prove  the  fact 
the  person  in  whose  right  he  claimed  the  house  having  been 
and  goods  in  question,  had  lived  with  the  rejected  ^^a  ^  him**^ 
witness  as  her  avowed  husband,  and  had  had  se« 
▼eral  children  by  her; — that  he  had  repeatedly  con- 
versed with  various  persons  on  the  subject  of  the 
peculiar  ceremony  of  their  marriage,  which  he  de- 
scribed as  having  taken  place  in  the  north  of  Ireland ; 
—that  in  1810,  he  was  married  at  Congleton  to 
the  young  ^oman  whose  property  the  subject  of 

G  the 
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the  late  suit  had  been,  with  whom  he  remained 
only  two  days  ;  when  having  possessed  himself  of  a 
considerable  portion  of  her  effects,  he  abandoned 
her,  and  went  to  Ireland  with  his  previously  re* 
puted  wife,  who  kept  a  public  house  there,  conti'* 
nuing  to  use  his  name,  and  to  represent  herself  sm 
his  wife,  as  before. 

The  arbitrator,  on  an  application  being  made  to 
him  by  the  plaintiff  to  adjourn  until  this  witness 
could  be  produced,  inquired  what  she  was  to  prove ; 
and  being  informed  it  was  intended  to  disprove,  by 
her  evidence,  her  marriage  with  the  plaintiff,  refused 
to  admit  her  testimony  for  that  purpose. 

It  was  now  insisted,  in  support  of  the  award,  that 
under  the  circumstances  of  this  case,  the  witness 
was  incompetent  to  be  examined  on  the  part  of  the 
plaintiff,  to  prove  that  the  reputed  marriage  had 
never  actually  taken  place  :  or  if  that  point  of  law 
should  be  otherwise  ruled,  yet,  as  all  matters  in  dis- 
pute, both  of  law  and  of  fact,  had  been  voluntarily 
referred  by  both  parties  to  the  arbitrator,  who  was 
a  barrister;  he  having  rejected  the  testimony  of 
the  witness,  and  decided  on  her  incompetency, 
they  were  finally  bound  by  his  decision,  whether  it 
were  right  or  wrong.  To  establish  the  first  pro- 
position, it  was  contended,  that  the*  principles  on 
which  ,the  exclusion  of  a  wife  from  giving  testimony 
in  favour  of  her  husband  was  founded,  were  a« 
strongly  applicable  to  the  instance  of  a  woman 
cohabiting  with  a  man  as  her  husband, — by  whom 
9he  was  supported, — and  to  whom  she  had  borne 

children ; 
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children :  and  that  the  latter  was  as  completely  1814. 
within  every  reason  of  the  matrimonial  policy  as  Campbell 
the  former,  and  should  be>  equally  subject  to  the  ''• 
rules  of  evidence  built  on  those  principles  and 
those  reasons.  That  the  wife  cannot  in  civil  cases 
be  called  to  give  evidence  for  or  against  her  hus- 
band is  clear.  Res  v.  Cliviger  (a),  Davis  v. 
Dimooody(b).  Broughton  v.  Harper  (c).  The  only 
case  at  all  inclining  the  other  way  is  the  King  v. 
Bramky  (d)j  and  there  Lord  Kenyan  said  that  such 
testimony  was  open  to  great  observation.  The  con- 
sequence of  admitting  this  woman  to  give  evidence 
in  favour  of  the  plaintiff  in  this  case,  would  be  to 
afford  the  same  advantage  to  her  as  arises  to  a  wife 
exammed  on  behalf  of  her  husband ;  for  she  would 
be  contributing  to  the  augmentation  of  the  fund  by 
which  she  is  at  the  moment  supported,  by  as  much  as 
the  amount  of  the  damages  which  might  be  re- 
covered in  the  action  on  the  strength  of  her  testi- 
mony. Now  the  main  question  is,  whether  such 
a  person  shall  be  permitted  to  give  such  evidence  ; 
she  is,  in  point  of  fact,  as  fully  under  the  control 
and  influence  of  the  plaintiff  as  if  she  were  his  wife ; 
and  their  interests  are  identified  as  fully. 

[Richards,  Baron.  I  remember  a  prosecution 
tried  at  Chester,  before  my  Lord  Kenyon^  in  1782, 
At  a  time  when  he  was  perhaps  in  the  zenith  of  his 
le^  knowledge,  wherein  his  Lordship  sanctioned 
the  doctrine  of  the  inadmissibility  of  tlie  evidence 
of  a  person  in  the  situation  of  this  witness.  The 
prisoner  in  that  case  was   tried  on  a  charge   of 

(a)  2  T,  R.  Q63.  fcj  a  Lord  Raym.  75a. 

(bj  4  T.  R.  678.  fdj  6  T.  a.  330. 

02  forgery* 


^"r 
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^814,  forgery.  Being  a  man  of  competent  education,  he 
Campbell  addressed  the  Court  in  his  defence  with  consider- 
TwBMLow  ^^^^  effect  In  the  course  of  his  speech  he  fre- 
quently alluded  to  a  woman  who  then  accompanied 
him,  and  whom  he  spoke  of  as  his  wife,  and  he 
concluded  by  offering  her  evidence  in  corrobora- 
tion  of  some  facts  which  he  had  stated.  When 
the  objection  of  her  being  his  wife  was  taken,  he  said 
that  they  were  not  in  fact  married.  But  his  Lord-* 
ship  would  not  permit  him  to  call  her,  after  having 
spoken  of,  and  represented  her  as  his  wife.  And 
he  was  convicted,  and  executed.] 

The  defendant's  counsel  then  proceeded  to 
contend,  that  at  all  events,  if  the  law  of  their  first 
position  should  fail  them,  the  plaintiff  was  now 
concluded  by  the  award,  by  which  he  had  con* 
sented  on  full  deliberation  to  be  finally  bound,  and 
if  so,  relied  that  this  would  not  be  considered  a 
case,  where  the  Court  would  go  out  of  its  usual 
course,  to  interfere  on  behalf  of  the  plaintiff  against 
the  honesty  and  equity  of  the  case.  Deerly  v. 
The  Duchess  of  Mazarine  (e).  Burton  v.  Thomp- 
son (f).  Cox  V.  Kitchin  (g).  And  in  support  of  the 
second  general  proposition,  they  cited  the  cases  of 
Ching  V.  Ching  (h).  Ridout  v.  Pain  (i),  and 
Chase  v.  JVestmore(k).  And  they  submitted  fur- 
ther, that  wherever  a  person,  as  here,  holds  him- 
self  out  to  the  public  as  being  in  any  partieular 
cirsumstances  or  situation,  an  adverse  party,  pnH 

{e)  Salkdd  646.  (A)  6  Yes.  283. 

(/)  3  Bur.  664.  (•)  3  Atkyns  486. 

Ig)  1  Bos.  &  Pull.  3381  and  <^)  13  East.  357. 
the  cases  there  cited. 

ceedin^  * 
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ceeding  in  a  court  of  law,  on  the  faith  of  his  being  ^ ^^^4*    ^ 

in  fact  what  he  has  represented  himself  to  be,  will  Campbeli; 
not  be  held  to  strict  proof  of  his  being  actually  in  xwemlow^ 
5uch  circumstances  and  situation.  And  that  on  the 
other  hand,  he  himself  is  estopped  from  denying, 
on  any  such  proceeding,  what  he  had  so  taught  the 
public  to  believe.  In  Radford  v.  Briggs  (I),  the 
defendant  had  written  up  over  his  door,  licensed  to 
let  post-horses,  and  that  was  held  sufficient  evi- 
dence against  him  in  an  action  for  the  penalties  in- 
curred under  the  post-horse  act,  to  dispense  with  pro- 
ducing the  license.  So  in  Radford  v.  M^Intjosh  (m)^ 
it  was  held  not  necessary  to  give  in  evidence  the 
appointment  of  the  farmer-general,  the  defendant 
iiaving  accounted  with  him  as  farmer. 

In  the  case  of  Robinson  v.  Mahon(n)j  which 
was  assumpsit  for  occupation  of  furnished  apart- 
ments by  defendant's  wife,  Mahon  set  up  a  former 
marriage,  according  to  the  Jewish  ceremonies,  to 
a  woman  then  living.  But  Lord  Ellenborough  said 
that  the  defendant  was  estopped  from  setting  up 
bigamy  as  a  defence  to  the  action ;  that  he  had 
{iven  the  woman  who  lodged  with  the  plaintiff 
every  appearance  of  being  his  wife,  and  by  marry- 
ing a  second  wife  while  his  first  was  still  alive,  he 
had  done  what  he  could  to  confer  the  rights  of 
marriage  on  both,  and  had  incurred  a  civil  as  well 
BS  criminal  responsibility. 

(/)  3  T.  R.  637. 

(m)  Ibid.  632,  and  Sevan  v.  Williams,  in  nciis. 

(»)  1  Campb.  245« 

63  /.  ParkCj 
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^5814^ ^      j;  ParkCj  in  support  of  the  rule,  urged  that  th* 

Campbell  Court  could  not  be  called  on,  to  take  into  consider- 
TwsMLow  ^^^^"^  yfhsX  had  been  called  the  merits  of  this  case^ 
as  the  plaintiff  was  afforded,  on  this  motion,  no  op* 
portunity  of  answering  the  facts  stated  in  the  de- 
fendant's affidavit.  All  the  cases  which  have  been 
cited  in  resistance  of  this  application,  on  the  ground 
that  the  honesty  and  justice  of  the  case  were 
against  the  party  applying  for  the  interference  of 
the  Court,  are  cases  of  motions  for  new  trials ;  and 
there  is  this  material  distinction  between  those  and 
the  one  now  before  the  Court,  which  is  to  set 
,  aside  an  award.     In  moving  for  a  new  trial,  the 

Court  have  all  the  facts  which  appeared  in  evi- 
dence at  Nisi  PriuSy  without  partiality  or  prejudice 
from  the  report  of  the  Judge  who  tried  the  cause ; 
but  on  a  motion  to  set  aside  an  award,  they  have 
only  the  party's  own  affidavit  of  his  merits,  and 
therefore,  of  course  all  that  appears  is  entirely  in 
favour  of  one  side  of  the  question  only,  so  that 
those  cases  should  not  be  allowed  to  have  any  in- 
fluence on  the  present  application.  The  principal 
point  then  is,  whether  the  witness  who  has  "been 
refused  was  competent  to  give  her  testimony  or 
not,  and  if  she  were,  there  could  be  no  effectual 
or  valid  award  made  without  hearing  her  evidence. 
At  Nisi  Prius  she  would-  have  been  examined  on 
the  voir  dire^  when  she  might  have  said  that  she  was 
never  married  to  the  plaintiff,  and  was  therefore 
not  in  fact  his  wife.  Then  nothing  more  could 
.  have  been  said.  As  to  the  estoppel, — in  the  case  of 
The  King  v.  St.  Peters  (o)^  it  was  expressly  held 

(0)  Bur.  S.  C.  35. 

that 
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that  the  supposed  husband  was  a  competent  wit-  ^^H- 
ness  to  disprove  the  marriage.  And  in  The  King  Campbell 
V.  Bramkyy  the  appellants  offered  to  produce  xwkmlow. 
Sarah  fVard^  to  prove  that  she  was  never  married, 
or  that  if  she  was,  the  cremony  took  place  in  Ireland 
under  such  circumstances  as  by  the  laws  of  Ireland 
rendered  it  wholly  void.  Lord  Kenyon  held  that 
her  evidence  was  certainly  admissible.  In  that 
case  there  was  something  like  a  marriage ;  and 
here,  if  there  were  any  marriage  at  all,  it  must 
have  taken  place  in  Ireland,  and  it  might  have  been 
also  under  such  circumstances  as  rendered  it  void.' 
In  Standen  v.  Standen  (pX  it  was  decided  that  a 
man  might  be  called  to  prove  his  supposed  mar- 
riage illegal.  'And  in  Ganer  v.  Lady  Lanesborough 
(qX  Lord  Kenyofi  admitted  the  plaintiff  to  give  in 
evidence  a.  former  marriage  of  the  defendant  s  bps- 
band  to  a  woman  then  living,  to  prove  the  second 
marriage  null. 

• 
Cases  have  been  quoted,  on  the  other  side,  to 
shew  that  conduct  is  considered  evidence  of  char 
racter,  but  they  do  not  shew  such  evidence  to  be 
conclusive ;  it  is  merely  primd  facie^  and  may  be 
rebutted  by  facts ;  and  the  object  of  the  present 
application  is,  that  the  plaintiff  may  be  permitted 
to  have  the  facts  of  this  case  fully  gone  into,  which, 
if  the  cause  had  proceeded  to  trial,  he  would  still 
have  been  entitled  to,  in  case  he  had  been  non- 
suited in  consequence  of  the  witness  not  being  then 
forthcoming.     He  is  desirous  that  the  case  should 

{p)  Peake  N.  P.  jar.  (y)  lb.  17. 

G  4  be 
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be  decided  on  the  merits^  for  the  sake  of  his  cha^ 
racter ;  and  he  is  willing  that  it  should  be  made 
part  of  the  rule  that  all  the  costs  incurred  shall 
first  be  paid  by  him.  In  the  case  of  Chase  v. 
Westmorej  the  question  of  law  was  the  sole  matter 
in  dispute,  here  it  was  not ;  and  there  Lord  Ellen- 
borough  *says,  it  is.  impossible  to  lay  down  any 
general  certain  rule  in  what  cases  the  Court  will 
refuse  to  open  ap  award.  And  in  Morgan  v, 
Mather  (r)y  Mr.  Justice^  TVilson^  sitting  as  com- 
rnismner,  says,  "  I  am  of  opinion,  that  when  any- 
tiling  is  submitted  to  arbitration  the  arbitrators  can 
not  award  contrary  to  law,  because  tliat  is  beyond 
their  power,  for  the  parties  intend  to  submit  to 
them  only  the  legal  consequences  of  their  trans- 
actions and  engagements." 


.  Thomson,  Chief  Baron.  In  the  view  I  have 
taken  of  this  case,  it  does  not  seem  to  me  to  be 
necessary  that  the  Court  should  give  any  opinion, 
whether  the  witness  rejected  by  the  arbitrator  was 
competent  to  be  examined  or  not.  Every  thhig, 
both  of  law  and  in  fact,  must  in  this  instance  have 
been  referred  to  the  arbitrator.  He  has  adjudged  the 
case ;  and  he  has  decided  on  not  calling  this  woman^ 
who  was  tendered  as  evidence  on  the  part  of  the 
plaintiff, — whom  he  had  represented  as  his  wife  for 
so  long  a  time, — with  whom  he  had  actually  co* 
habited  for  many  years, — and  by  whom  he  had  had 
80  many  children;  being  of  opinion  that  her  evidence 
was  not  adjBissible  in  his  favour.  It  was  certainly  a 


(r)  s  Ves.  18. 
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doubtful  question ;  and  the  case  alluded  to  by  my  ^H| 
brother  Richards  shews  that  the  course  pursued  by  Campbell 
the  arbitrator  on  this  occasion  has  been  sanctioned  xwemlow. 
by  my  Lord  Kenyan^  wliose  opinions  must  ever  be 
held  in  respect  and  reverence.  He,  in  a  criminal 
case,  rejected  the  testimony  of  a  woman  whom  the 
prisoner  had  called  his  wife.  Certainly  there  have 
been  many  instances  where  the  Courts  have  re- 
fused to  interfere  on  the  ground  of  a  mistake  by 
an  arbitrator  on  a  point  of  law.  The  case  of  Ching 
V,  Ching  goes  precisely  to  that  point*  In  that 
case  the  arbitrator  was  a  clergyman,  and  the  Lard 
Chancellor  said,  * "  If  a  question  of  law  be  referred 
to  an  arbitrator  he  must  decide  upon  it,  and  though 
he  decide  wrong,  you  cannot  help  it."  Here  cer^ 
tainiy  it  was  a  question  of  law,  whether  the  witness 
was  admissible  or  not  There  have  been  other 
cases  where  the  arbitrator  has  prayed  the  aid  of  a 
Court,  and  stated  the  grounds  of  his  doubts  on 
the  tace  of  the  award,  and  tliere  certainly  the 
Courts  have  interfered,  and  given  an  opinion.  In 
the  case  of  Ives  v.  Mtdcalje  (sX  the  marriage  arti- 
cles were  shewn  to  one  arbiti-ator  only,  and  the 
other  swore  that  if  he  had  seen  them  he  believed  he 
should  not  have  made  such  award.  There  his 
Lordship  held  that  the  award  was  unfairly  ob- 
tained, and  on  that  ground  decreed  that  it  should 
be  set  aside ;  but  he  agreed  to  the  general  rule,  that 
the  arbitrators  are  judges  of  the  parties  own  choos- 
ing, and  that  therefore  they  cannot  object  against 
the  award  as  an  unreasonable  judgment^  or  as  a 

(«)  1  Atk.  63. 

judgment 
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•  _  • 

^^^4*  judgment  against  law.  And  again,  in  Ridout  r. 
Campbell  Paifi^  it  was  admitted  that  the  arbitrator  s  award 
might  have  stood  if  it  had  been  on  a  doubtful 
point  of  law.  In  the  present  case,  the  reference 
was  to  a  person  of  competent  judgment  to  decide, 
and  therefore,  I  think,  we  must  confirm  the  award. 


TWEMLOW. 


Graham,  Baron.  I  shall  observe  the  same 
prudent  forbearance,  as  to  giving  any  opinion  on 
the  admissibility  of  the  evidence- rejected,  as  has 
been  adopted  by  my  Lord  Chief  Baron,  for  it  does 
not  seem  necessary  to  the  present  question,  which 
is,  whether  this  award  should  be  set  aside.  This 
case  is  distinguishable  from  those  cit^  by  Mr. 
ParkCy  for  the  plaintiff  here  has  done  every  thing 
he  could,  short  of  proof,  to  give  the  public  reason 
to  consider  this  woman  as  his  wife.  At  afl  events, 
Mr.  EvanSy  a  very  fit  person  to  select  on  such  an 
occasion,  was  chosen  arbitrator  by  the  parties,  to 
determine  all  questions  which  should  arise;  the  ad- 
missibility of  the  evidence  was  a  point  of  law,  and 
that  was  the  principal  point  which  they  came  to 
the  assizes  to  try ;  all  depended  on  that  point  of 
law.  It  is  a  necessary  part  of  the  judge's  duty  to 
decide  whether  a  witness  be  competent,  and  he 
must  have  come  to  his  determination  on  the  result 
of  an  examination  on  the  voir  dire.  Here  the 
arbitrator  inquires  what  the  witness  tendered  is  to 
prove,  and  then  decides  that  she  is  incompetent. 
The  Court  is  therefore  sound  in  its  judgment,  in 
saying  that  this  cause  has  been  as  finally  deter- 
mined as  if  it  had  been  decided  at  Nisi  Prius. 


Richards, 
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Richards,  Baron.     I  am  entirely  of  the  same 


$^ 
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opinion.     And  I  shall  also  abstain  from  any  opinion  Campbeli. 

on  the  collateral  point  of  the  witness's  competency,  xwemlow* 

I  should  certainly  have  acted  in  this  case  as  Mr. 

Evans  has  done.     The  reference  to  him  was  a 

complete  transfer  of  the  jurisdiction  of  the  Court 

before  whom  the  cause  was  to  have  been  tried,  and 

by  that  transfer  the  plaintiff  put  himself  in  the 

situation  of  not  being  nonsuited  at  the  trial.     He 

was  not  aware,  until  informed  by  his  counsel  at 

the  assizes,  that  the  woman  could  be  examined, 

and  then  he  agrees  to  refer  it  to  Mr.  EvanSy  who 

with  his  usual  candor  when  he    has  heard  what 

she  is  to  prove,  says,  that  the  evidence  is  not  ad- 

missible,  and  that  was  the  point  with  which  they 

went  to  him.     He  has  decided,  and  there  was  an 

end  of  the  suit.     There  is  no  complaint  of  any 

thing  else  but  of  the  rejection  of  this  witness's 

testimony  alone,  and  as  he  was  fully  authorized  by 

all  parties,  the  Court  will  not  disturb  the  award. 

Rule  discharged. 


Menzies 
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5ahirrffl|f  Menzies  V.  RoDRiGUEs,    and  Others. 

5m  June, 


A  defendant 


may  move  to  DAUNCEY  moved,  on  the  part  of  Francisco 
in/uSrtion'for  *^^^^  Rodcrigues,  One  of  the  defendants,  to  set  aside 
insufficient  the  attachment  and  injunction  which  had  been  ob- 
subpoena  tained  in  this  cause,  to  restrain  the  defendants 
J^^^nlt^  ***  from  proceeding  at  law,  on  the  ground  of  inefficient 
appeared.       service  of  the  subpoena. 

An  attorney, 

S^tiH^^IT*  It  was  at  first  objected,  that  this  application 

appearance  could  not  be  entertained,  the  defendant,  on  whose 

not^entided  behalf  it  was  made,  not  having  yet  appeared,  but  the 

to  strike  It  Court  ruled,  that  it  was  competent  to  a  defendant 

outyburonan  '  ,  *^ 

application  to  to  make  such  a  motion  on  such  grounds^  without 
leavc.^"*^  ^^  having  previously  entered  his  appearance. 

subpoena  by  Dauuccy  then  proceeded  to  state  that  the  de- 
labci"^!*^*  fendant  used,  as  his  counting-house,  a  room  in- the 
counting-  lower  part  of  the  dwelling-house  of  a  person  who 
defendant  not  l^t  the  whole  of  the  apartments  on  his  ground  floor 
un^ir"^iven  *^  different  merchants,  for  the  purpose  of  business, 
to  a  partner,  and  that  the  only  service  of  the  subpoena  in  the 
knowicdged  present  instance  had  been  effected  by  leaving  tlje 
clerk  there.     \Q\yQ\  at  that  house,^  with  some  person  or  other 

whom  the  clerk  happened  to  find  there.  It^had 
been  so  left  on  Saturday  last,  but  the  defendant 
being  out  of  town  did  not  receive  it  till  the  follow- 
ing Tuesday,  and  he  insisted^therefore  that  such  a 
service  was  bad 

Raupdly 
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Raupellf  cantrdy  contended  that  service  of  a  sub-  ^ ^H| 

poena  at  a  defendants  place  of  business,  and  not     Mrnzibs 
at  his  place  of  residence,  was  good  service,  and  rqdrigues 
had  been  decided  to  be  so,  in  a  case  with  which  he    and  others. 
had  been  furnished  by  the  officer  of  the  court. 
He  stated,  that  the  attorney  for  the  plaintiffs  at 
law  had  been  applied  to,  and  that  he  had  entered 
appearances  for  the  other  two  defendants,  and  had 
also  appeared  for  the  applicant,  but  had  afterwards 
struck  it  out  of  the  book. 

> 

[Thomson,  Chief  Baron.  If  it  is  seen  by  re- 
ference to  the  appearance-book  that  he  has  done 
so,  we  will  not  permit  him  now  to  withdraw  his 
appearance  ].  (a) 

[But  on  reference,  though  the  name  had  been 
entered,  and  was  struck  out,  yet  as  it  was  satisfac- 
torily explained  to  have  been  the  mistake  of  the 
officer,  and  not  of  the  attorney ;  it  was  considered 
tantamount  to  never  having  been  entered  at  all.] 

The  plaintiff's  counsel  then  added,  that  the  per- 
son with  whom  the  subpoena  had  been  left  was  the 
servant  of  the  proprietor  of  the  house. 

Thomson,  Chief  Baron.  That  was  certainly 
not  a  proper  person  in  this  case.  Where  the  ser- 
vice of  subpoena  by  leaving  it  at  the  counting- 
house  or  place  of  business  of  a  person  abroad  at 

(0  But  the  entry  of  an  appearance  may  be  withdrawn  on 
notion  to  die  Court  for  leave. 

the 
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1814*  the  time,  has  been  held  good,  there  must  hare  been 

Menzies  some  partner  or  acknowledged  clerk  in  attendance 

^      "^^  there  to  whom  it  should  be  given. 

RODRIGUES  ^ 


aod  otliers. 


Graham,  Baron.  This  is  too  loose  to  be  con- 
sidered due  service  of  a  process  so  important. 
The  consequence  has  been,  that  instead  of  getting 
it  on  Saturday,  as  he  should  have  done,  the  de- 
fendant did  not  receive  it  till  Tuesday. 

Richards,  Baron,  of  the  same  opinion;  and 
added,  the  knowledge  of  the  attorney  will  not  fix 
a  defendant. 

Motion  allowed. 


■B 


Saturday  ThC    KiNG    V.    LuSHINGTON. 

ItSik  June. 


!• 


In  reckoning  GASELEE  and  Carr  moved  that  so  much  of  the 
aHoweffor  inquisition  taken  on  the  writ  of  extent  issued  in 
proceedings  this  cause,  OS  related  to  the  finding  Mary  Saltei^ 
King^s  debtor  Dckany  indebted  to  the  defendants  in  the  sum  of 
countcdT  5395'-  5*-  ^^^  t^  *^^  taking  and  seizing  the  same 
And  the  she-  ^^^^  ^^^  Majesty's  hands,  might  be  quashed. 

riffmay  return 

and  seize  the  1      t  ^  ^ 

debts  due  to  They  Stated,  that  Austen  &  Co.  havmg  been 
the  riSrdTdc^  f^^^^  ^J  Commission  indebted  to  the  Crown,  an 
grce.  extent  had  issued  against  them,  and  by  the  inqui- 

sition 
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aition  taken  on  that  extent  Boldero  &  Co.  were  ^    i^H^ 
found  indebted  to  Austen  8c  Co.  in  29,000/.     An  The  Kino 
extent  then  issued  against  Boldero  &  Co.  when  the  LushTnc- 
Lushingtom  were  found  indebted  to  them,  and  an  ton. 
extent  having  consequently  issued  against  Lush- 
mgtan  &  Co.  this  debt  of  Miss  Dehany  to  them 
had  been  found  by  the  Sheriff  under  the  inquisi- 
tion taken  thereon;  and  they  submitted  that  Miss 
Dehany  was  not  a  debtor  within  the  degrees  al- 
lowed for  proceedings  in  aid  of  the  king's  debtor, 
by  the  practice  of  the  Court,  and  the  rules  made 
in  Hilary  term  15  Car.  I.     According  to  those, 
debts  may  be  found  to  the  third  degree,  but  not 
beyond  (u),   and   therefore   this   debt  from  Miss 
Tkhamfj  being  in  the  fourth  degree,  ought  not  to 
have  been  found. 

Dauncey^  contrit.  This  is  moved  on  the  behalf 
of  Lushingtony  who  is  clearly  within  the  degrees. 

• 

Thomson,  Chief  Baron.  In  computing  the 
degrees  the  king's  debtor  is  not  to  be  reckoned. 
This  debt  therefore  is  within  the  degrees,  and 
must  come  in  aid. 

Graham,  Baron.  If  you  could  not  touch 
debts  in  the  third  degree,  the  extent  in  aid  would 
in  many  cases  be  nugatory,  and  property  to  a 
great  amount  might  escape.  The  sheriff  here  is 
directed  to  make  a  return  of  the  debts  due  to  the 

(tf)  Ewin*8  Case,  30  Cha.  II.    Parker  ^sg. 

LmhingtanSf 
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^8i4>       LushingtonSj  and  he  returns  Dehany  indebted,  aa 


Richards,  Baron,  of  the  same  opinion. 


The  King    he  was  bound  to  do. 

•       V. 
LuSHINGo 
TON. 


Motion  refused  (j*). 

(x)  Hilary  Term,  54  Geo.  III. 
The  King  v.  Blackett  and  another,  Assignees  of 

LUSHINGTON. 

The  Court  A  RULE  nm  having  been  granted  last  Michaelmas  ten» 
will  not,  in  for  a  writ  of  amoveas  manusy  to  amove  his  Majesty's  handa 
equitable  ju-  ^^^^  ^®  possession  of  the  leases,  goods,  chattels,  debts, 
risdiction  over  monies  and  effects  of  the  Ltuhingtons^  seized  under  a  writ  of 

extents,  grant  extent,  the  debt  of  the  Crown  beinir  satisfied ;  and  cause 
awntof  ««»•  ,     .      ,  ,_ 

vias  mamus       n&vmg  been  shewn ; 

riiifc  Ftbruary\      GiBBS,  Chief  Barony  this  day  delivered  the  judgment  of 

,  the  Court,  as  follows: 

to  release  pro-  ^ 

perty  seized  Xhis  was  an  application  on  the  part  of  the  assignees  rf 

tent  in  aid  '  l^essrs.  Lushington  to  have  the  hands  of  the  Crown  taken  off 
against  a  from  property  which  had  belonged  to  Messrs.  Luskingioftf 

debtor  in  a  |m^  which  they  stated  now  belongs  to  their  assignees,  and 
degree,  on  the  ^^^^  ^^  ^^^^  seized  by  the  Crown  under  an  extent. 

fhe  debt   ^  "^^  ^^  ^^  ^^  ^^^^^  ^^^  these :  Messrs.  Austen  and  Co» 

which  bad  were  debtors  to  the  Crown  to  the  amount  of  48,000/.*  BoUero 
been  found  ^nd  Co.  were  debtors  o£ Austen  and  Co.  and  Lushington  and  Co. 
nal  commi?-'  ^^^^  debtors  of  Boldero  and  Co. ; — BMero  and  Co.  andZtwA- 
sion  to  he  due  ington  and  Co.  have  both  become  bankrupts.  The  debt  from 
H^h^*^  h  "^^^  JLttf/iiRg^on  and  Co.  wai$  unliquidated  in  the-first  instance,  and 
been  sibse-  ,  therefore 

quently  s-^tisfied,  by  the  payment  of  bills  of  exchange  deposited^  with  him  for 
securing  that  debt ;  if  it  appear  that  those  bills  were  not  the  bond  /Ue  property 
of  the  person  depositing  them,  who  thereby  committed  a  breach  of  trust  j  because 
the  Court  will  consider  that  the  real  proprietors  of  the  bills  have  a  paraniottnt 
claim  on  the  person  with  whom  they  had  been  so  deposited,  if  he  has  been  satisfied 
his  debt  by  other  ipean^.  And  as  between  the  different  debtors  to  the  Kink*s 
debtor,  no  one  of  them  has  an  equitable  claim  to  be  relieved  from  any  buroen 
which  must  consequently  fall  on  some  one  of  the  others. 

Nor  is  any  preference  as  to  movable  or  real  goods,  or  debts,  to  be  observed  in 
the  levy,  all  being  alike  equally  the  subject  of  seizure. 

*  The  amount  of  taies  paid  into  tbe  house  by  AntUnt  who  was  Deputy 
to  the  Recei?er  Generid  for  Oxfordshirt. 
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therefore  a  commission  issued,  upon  which  that  debt  was  to  be 
found  and  ascertained,  before  an  extent  could  issue  on  the  com- 
mission ;  and  by  inquisition  the  debt  was  fixed  at  48,000  /. 
Upon  the  return  of  that  commission,  and  on  the  same  day^ 
the  2d  of  January  1812,  an  extent  issued  against  Austen  and 
Co. ;  an  inquisition  was  taken  upon  that  extent,  which  inqui** 
iition  found  that  Boldero  and  Co.  were  indebted  to  Austen 
and  Co.    in   29,000^     Upon  that  return  an  extent  issued 
against  Boldero  and  Co.  and  an  inquisition  was  taken  upon 
that  extent :  and  upon  the  return  of  that  inquisition  Luskington 
and  Co.  were  found  indebted  to  Boldero  and  Co.  in  a  very 
considerable  sum.    Taking  the  separate  debts,  and  the  joint 
debts  due  from  Luskington  and  Co.  to  Boldero.  and  Co.  they 
amounted  to  somewhere  about  200,000/.      The  inquisition 
upon  that  extent  against  Boldero  and  Co.  which  found  the 
debt  due  from  Luskington  and  Co.  to  them  having  been  re- 
turned, an  extent  issued  against  Luskington  and  Co.  under 
which,  property  of  Luskington  and  Co.  and  debts  due  to  them, 
were  found  to  the  amount  of  about  1 0,000  /.    There  is  one  debt 
iADekanyy  to  the  amount  of  5,000/.  but  the  whole  amount,  I 
think,  is  1 0,000  /.    Another  extent  then  issued  against  Boldero 
and  Co.  under  which  they  seized  property  of  Boldero  and 
Co.  to  the  amount  of  19,000/.  so  diat  the  case  stands  thus: 
Here  is  an  extent  against  Austen  and  Co.  under  which  a  debt 
fitxn  Boldero  and  Co.  is  found  to  them :— an  extent  from 
Boldero  and  Co.  under  which  a  debt  from  Luskington  and  Co. 
is  found  to  them.     The  debt  found  from  Boldero  and  Co.  to 
Austen  and  Co.  is  29,000  /.     Under  the  extent  against  Lusk^ 
ington  and  Co.  property  and  debts  are  seized  to  the  amount 
of  10,000  /.  and  under  the  extent  against  Boldero  and  Co. 
other  property  is  seized  to  the  amount  of  19,000/.  which 
niakes  up  Uie  sum  of  29,000  /.  due  to  Austen  and  Co. 

Under  these  circumstances,  Luskington  and  Co.  desire  that 
the  hands  of  the  Crown  may  be  taken  off  from  the  10,000/. 
seized  against  them ;  and  they  profess  that  they  make  their 
application  upon  the  equitable  jurisdiction  which  the  Court 
has  over  extents ;  and  they  say,  the  issuing  this  extent  against 
ua  was  extreme  hardship  and  injustice,  for  by  seizing  this 
I0>ooo/.  from  usy  it  is    intercepted  from  the  creditors  of 

H  Luskington 


98  CASES    IN    THE    EXCHEQUER, 

1814*        Ltuhington  and  Co.  who,  I  before  stated,  have  been  bankrupt* 
'  and  the  whole  is  swallowed  up  by  tlie  Crown. 

The  grounds  upon  which  they  state  that  this  debt  ought 
not  to  be  cast  upon  the  estate  of  Lushington  and  Co.  are  two : 
.  one  of  them  affects  the  debt  from  Boldero  and  Co.  to  Austen 
and  Co. ;  the  other  arises  out  of  the  state  of  the  property  of 
Boldero  and  Co.  With  respect  to  tlie  first,  tliey  say  it,  is  very 
true,  there  was  at  the  first  issuing  of  this  extent  a  debt  of 
29,000  /.  due  from  Boldero  and  Co.  to  Austen  and  Co  ;  but, 
say  they,  it  is  equally  true  there  was  at  the  time  deposited  by 
Boldero  and  Co.  with  Austen  and  Co.  bills  of  exchange  over- 
riding the  full  extent  of  that  debt ;  and  those  bills  of  exchange 
have  since  been  productive.  Austen  and  Co.  by  turning  those 
bills  of  exchange  into  money  have  been  paid  their  whole  debt ; 
and  therefore  at  present  there  is  nothing  to  support  the  sub- 
sequent extents ;  for  there  is  no  debt  due  from  Boldero  and 
Co.  to  Austen  and  Co.,  inasmuch  as  those  funds,  which  were 
deposited  with  them,  have  entirely  discharged  that  debt. 

The  facts  of  the  case,  with  respect  to  the  deposit  are  these  : 
— And  it  will  be  remembered  here,  that  this  is  an  application  not 
to  regulate  the  venditioni  exponas^  or  to  direct  what  sum  shall 
be  raised  by  the  sale,  but  to  take  the  Crown's  hands  off  the 
property  of  Lushington  and  Co.  altogether,  on  the  ground 
that  there  is  no  pretence  for  a  debt. — The  fact  is,  that  of  those 
bills  of  exchange  and  other  securities  which  were  deposited, 
by  Boldero  and  Co.  with  Austen  and  Co.  there  were  bills  to 
the  amount  of  3,009  /.  the  property  of  Boldero  and  Co.  them- 
selves. With  respect  to  all  the  rest  the  affidavit  is  silent  as  to 
the  real  property ;  but  there  is  an  affidavit  from  one  of  the 
partners,  which  states,  that  notices  have  been  given  to  Austen 
and  Cq.  that  those  negotiable  securities  (a  great  number  of 
them  at  least)  which  were  deposited  by  Boldero  and  Co.  with 
them,  were  not  the  bond  Jide  property  of  Boldero  and  Co. 
but  were  actually  the  property  of  the  persons  giving  those 
notices,  who  had  deposited  them  in  trust  with  Boldero  and 
Co. ;  and  tliat  it  was  a  breach  of  trust  in  Boldero  and  Co.  to 
deposit  them,  as  a  security  for  a  debt  of  their  own,  with 
Av^ten  and  Co.  That  will  not  affect  the  right  that  Austen 
and  Co.  have  to  apply  those  bills  of  exchange  to  their  own  use> 

in 
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in  satisfaction  of  a  debt  due  from  Boldero  and  Co.  to  them;  1814. 
because  if  the  original  proprietors  of  those  bills  which  were 
negotiable  securities,  chose  to  intrust  them  to  Boldero  and 
Co.  they  carrying  upon  the  face  of  them  the  character  of 
being  negotiable  securities,  and  appearing  to  be  the  pro- 
perty of  Boldero  and  Co.  they  must  abide  by  the  conse- 
quences ;  but  always  subject  to  the  equity,  that  if  Boldero  and 
Co.  deposited  those  bills  with  Austen  and  Co.  or  any  others, 
as  a  security  for  a  debt  of  their  own,  if  that  debt  can  be 
satisfied  out  of  any  other  funds,  the  original  proprietors  of 
tboee  securities,  in  the  management  of  which  Boldero  and  Co. 
were  guilty  of  this  breach  of  trust,  have  a  right  to  call  upon 
Austen  and  Co.  for  an  account  of  the  produce  of  the  secu- 
rities so  misapplied  by  Boldero  and  Co. — Austen  and  Co.  are 
not  themselves  to  suffer  by  the  breach  of  trust,  of  which  they 
were  not  cognizant,  by  Boldero  and  Co.  but,  provided  they 
tan  be  prevented  from  suffering,  by  a  fund  being  supplied  to 
them  for  the  payment  of  their  debt  out  of  the  actual  property 
of  Boldero  and  Co.  then  they  shall  account  for  this  property 
to  the  persons  to  whom  it  really  belonged ;  so  that  it  cannot 
be  pretended  upon  this  transaction,  so  disclosed  to  the  Court, 
that  there  is  more  than  3000  L  actually  clear,  for  there  is  no 
mose  which  is  stated  to  be  the  property  of  Boldero  and  Co* 
themselves.  Upon  that  ground  therefore  the  Court  are  of 
opinion  that  there  is  no  foundation  for  the  application  to  take 
off  the  hands  of  the  Crown  from  the  extent  against  Lushington 
and  Co. 

That  ground  of  application  is  wholly  independent  of  the 
Kcond :  that  rests  wholly  upon  an  endeavour  to  impeach,  at 
present,  the  existence  of  a  debt  between  Austen  and  Co.^  and 
Boldero  and  Co. ;  but  there  is  another  ground :  It  is  stated, 
whatever  be  the  situation  of  the  debt  between  Austen  and  Co. 
ttid  Boldero  and  Co. ;  though  that  may  still  remain,  yet  an  exr 
tent  having  issued  against  Boldero  and  Co.  while  there  was 
•ny  property  of  Boldero  and  Co.  that  could  satisfy  that  ex- 
tent^  you  have  no  right  to  proceed  farther,  at  least  in  your 
extent,  against  Lushington  and  Co.  who  were  only  the  debtors 
^Boldero  and  Co. ;  in  other  words,  as  it  was  correctly  stated 
*>y  Mr.  Gaselee  and  Mr.  JRalph  Carr,  who  argued  the  case, 
while  the  person  against  whom  the  extent  issues  has  moveable 

H  2  or 
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Or  real  property  of  which  you  can  make  the  debt^  you  have 
no  right  to  proceed  against  his  debtors ;  and,  as  a  proof  that 
Boldero  and  Co.  had  other  property  of  which  this  debt  might 
have  been  made,  Mr.  Healing  states  in  his  affidavit  a  letter 
from  Mr.  Lamb,  the  solicitor  for  the  assignees  of  Boldero 
and  Co. ;  from  which  it  appears  that  after  19,000/.  had  been 
levied  upon  the  property  of  Boldero  and  Co.  the  assignees 
deposited  the  sum  of  10,000  /.  to  induce  those  who  prose- 
cuted the  extent  to  proceed  in  their  extent  against  Lushing  ton 
and  Co.  and  not  to  seize  any  thing  further  of  the  moveable 
property  of  Boldero  and  Co. ;  and  this  they  say,  and  they  truly 
say,  shews  decidedly  that  Boldero  and  Co.  had  other  pro- 
perty, on  which  the  whole  debt  of  29,000/.  might  have  been 
levied,  and  upon  that  they  build  tin's  legal  proposition,  that 
the  extent  against  Lushington  and  Co.  ought  not  to  be  pro- 
secuted, because  from  the  moveable  and  real  property  of  BoU 
dero  and  Co.  the  full  sum  stated  in  the  extent  against  Boldero 
and  Co.  might  have  been  levied.  Taking  these  to  be  the 
facts,  the  Court  are.  of  opinion  that  there  is  no  foundation  for 
that  proposition  in  law,  that  there  is  no  distinction  to  be  made 
between -the  moveable  and  real  property,  and  the  debts  of  a 
defendant  against  whom  an  extent  issues ;  all  is  equally  his 
property  as  between  him  and  the  Crown,  or  the  person  who 
is  entitled  to  use  the  name  of  the  Crown^  in  the  issuing  of  that 
extent;  and  the  Crown  has  as  much  right  under  an  extent 
against  Boldero  and  Co.  to  seize  the  debts  due  to  Boldero  and 
Co.  and  to  levy  them,  as  it  has  to  seize  the  chairs  and  tables^ 
or  any  other  property  which  may  be  found  in  the  possession 
of  Boldero  and  Co.  There  is  no  ground  therefore  for  saying 
that  those  who  prosecuted  this  extent  had  not  a  right  to  seize 
this  debt,  and  have  not  now  a  right  to  hold  this  debt  of  Lush* 
ington  and  Co. 

But  it  is  said,  that  the  assignees  of  Lushington  and  Co.  have 
an  equity  upon  this  sum;  that  they  are  unjustly  subjected  to 
a  burthen  which  ought  not  to  have  been  cast  upon  them ;  tl^t 
the  estate  which  would  otherwise  have  been  divided  among 
the  creditors  of  Lushington  and  Co.  is  by  these  means  swept 
away,  and  applied  to  the  purposes  of  the  extent,  and  nothhig' 
remains  divisible  among  those  creditors.  That  is  perfectly  true ; 
but  let  us  see  what  must  be  the  consequence  if  we  should  make 

the 
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the  order  that  is  prayed.    It  is  perfectly  true  that  that  order        i8i4«. 

would  relieve  the  assignees,  and  consequently  the  creditors 

of  Lushington  and  Co.  but  where  is  that  burthen  then  to  fall  ? 

it  must  fall  upon  the  assignees  and  creditors  of  Boldero  and 

Co.  for  if  this  be  not  levied  upon  the  estate  of  Lushington 

and  Co.  it  must  be  levied  upon  the  estate  of  Boldero  and  Co. ; 

and  what  equity  is  there  between  the  assignees  of  Lushington 

and  Co.  and  the  assignees  of  Boldero  and  Co.  which  should 

give  to  the  assignees  of  Lushington  and  Co.  a  preference,  and 

entitle  them  to  say,  we  have  an  equitable  claim  to   have 

this  burthen  removed  from  our  shoulders,  in  order  that  it 

may  be  thrown  upon  the  shoulders  of  the  assignees  of  Boldero 

and  Co.  ?  The  Court  does  not  see  that  there  is  any  foundation 

whatever  for  that  proposition ;  they  are  of  opinion  that  the 

proceedings  have  been  regular ;  they  are  of  opinion  that  no 

priority  has  been  gained  to  which  the  parties  were  not  legally 

entitled;  and  that  there  is  therefore  no  foundation  for  the 

application  that  the  hands  of  the  Crown  may  be  taken  off 

from  the  property  seized  under  the  extent  against  Lushington 

and  Co. 

Rule  discharged. 


Reed  *o.  Bowyer:  rueirffly 

28</i  June, 

A  BILL  had  been  filed  against  the  Vicar  of  Effing-  The  Court 
hanL  m  the  county  of  Northumberland,  to  establish  ^»"  discharge 

\        n     y  ^   i-  •.  •  •     an  order  for 

a  modus  for  hay,  and  for  an  injunction  to  restrain  an  injunction 
Wm  firom  proceeding  in  the  ecclesiastical  court  for  m^ontf^"  * 
tithes  of  agistment  turnips  and  potatoes.  couree,  if  it 

°  '  *^  '^  ought  to  havt 

been  moved 

The  plaintiflF  here  had  pleaded  the  modus  in  the  ^^^^^^^^^ 
ecclesiastical   court,    but  the  bill  having  laid  the 
modus  as  covering  hay  only,  the  Court  refused 
the  application  on  his  own  shewing.     The  bill  was 
afterwards  amended,  when  the  modus  was  laid  as 

H  3  covering 


loa  jcases  in  the  exchequer, 

iBi4^    ^  eovering  hay  and  other  tithes,    and  the  plaintiff 
obtained  an  order  for  an  injunction  as  a  motion  of 
t,.        course. 


BOWYER. 


Dauncey  and  Simpkinson  now  moved  to  dis- 
charge that  order,  with  costs,  for  irregularity,  on  the 
ground  that  it  had  not  been  a  motion  of  course  in 
the  first  instance  ;  and  that  if  it  were,  it  was  not 
so  after  having  then  failed,  and  therefore  notice  of 
motion  should  have  been  given  to  the  plaintiff  fa:*^. 
Macnamara  v.  Macquire(y).  Abthorpe  v.  Jen- 
nifigs  (z). 

Martin,  contra,  submitted  that  the  motion  had 
received  the  sanction  of  this  Court,  which  is 
not  bound  by  the  practice  of  the  court  of  chancery, 

*  The  question  being  put  to  the  Register, 

The  Court  were  of  opinion  that  an  injunction 
to  stay  proceedings  at  law  did  not  extend  to  suits 
in  the  ecclesiastical  court ;  and  that  a  special  motion 
wa$  necessary  for  that  purpose.  It  was  an  in- 
junction which  required  a  different  form,  and  they 

Discharged  the  Order,  with  Costs. 

(x)  1  P.  Wms.  301 .  anon,    (y)  i  Dickens  323.    (z)  Bunb.  27- 
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1814.    ' 

' r> ' 

MoRLEY  V.  Cole.  ,K?k 


be  A  RLE  FT  DOW  showed  cause  against  a  rule  surrenderor 
which  had  on  a  fornier  day  been  obtained  by  ^^J^^p J^^^^^^ 
Hughes,  for  setting  a«de  an  order  granted  on  the  mentob- 
16th  February  for  the  allowance  of  bail  in  this  charges  the* 
caase,  on  the  authority  oi  Jones  v.  Earner  (a)  and  Jhou'^h*'* 
Hmov.  Lacy(b\  wiiere,  under  the  same  circum- he  has  not 
stances,  the  Court  of  Common  Pleas  refused  to  set  bond. 
aside  ao  allowaince  of  baiL  -  yid,  nou  (<) 

mxi  pas^^ 

That  rule  had  been  granted  on  the  affidavit  of    The  Court 
the  clerk  of  the-plaintiflf's  'clerk  in  court,  which  ^*^i  "°^  ^^^ 

^      ^  ^  ^  ^  aside  an  order 

Stated,  that  bail  above  not  having  been  put  in  and  for  allowance 
justified  in  due  time,  nor  any  bond  given  to  the  ground^of  an 
sheriff,    the  plaintiff   had  commenced   an  action  J*^^*"  having 
against  the  sheriff  for  an  escape  on  the  1 2th  of  viousi^  com- 
February  ;— that  on  the  16th  of  February  thede-  S8?th<^ 
fendant  obtafkied  the  rnle  for  'allowance  of  hail;  and  '^^^  ^  ^ 
that  the  bail  aUowad  were,  as  deponent  belie^d,  though  no 
whoOy  insoffident.  S'^IJ*' 

nor  ball  above 

From  the  affidavit  on  which  it  was   now  op-  ^^ *">*** ^"^ 

*^    time  after  the 

posed,  it  appeared  that  the  writ  of  guo  minus,  on  return  of  the 
which  the  defendant  bad  been  arrested,  w%s  return-  ^ndant  has 
iddein  e^btdaysof  St  Hilary,  «nd  that  on  the  24th  ^^J^jJ^* 

cf  January  the  sheriff  of  London  was  ruled  to  return 

• 

C^J  Anstr«  675,  where  the  Court  held,  that  the  Sheriff 
who  has  let  the  ddendant  go  at  large  without  taking  a 
bail-bond,  was  liable  te  an  action  for  an  escape,  although 
he  put  in  bail  when  ruled  te  return  the  writ. 

(b)  1  Taunton  119;  &  Pidler  v.  Prest,  5  T.  E.;  Webb 
V.Matthew,  1  B.  &  P«  935. 

4-  H  4  the 
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1814.      the  writ.    On  the  28th,  the  plaintiff  obtained  a  rule 
''TT^.      '  to  bring  in  the  body,  althoifgh  the  rule  to  return 
^,         the  writ*  had  not  then  expired ;  and  in  the  evening 
CoLB.      of  the  same  day  bail  was  put  in,  and  the  bail-piece 
handed  over  in  the  usual  manner ;  that  on  the  4th 
of  Februarj/j  previous  to  the  sitting  of  theCpurt,  th^ 
defendant  was  surrendered  before  Mr,  Baron  Woody 
into  the  custody  of  the  Warden  of  the  Fleet,  in  dis- 
charge of  his  bail,  and  notice  was  tendered  to  the 
Plaintiff's  Clerk  in  Court,  who  refused  to  receive  it, 
and  afterwards,  on  the  same  day,  moved  for  and 
obtained  a  rule  for  an  attachment  against  the  sheriff 
for  not  bringing  in  the  body,  which  was  afterwards 
set  aside  on  motion  for  irregularity,  with  costs  (c). 
That  on  the  1  oth  of  February  the  plaintiff  was 

served 

(c)  That  rule  was  moved  to  be  discharged  on  these 
grounds :  ist.  That  the  sheriff  haying  been  ruled  on  the  24th 
oi  January  to  return  the  writ,  and  on  the  aSth  to  bring  in 
the  body,  the  latter  rule  was  premature,  the  former  not 
having  completely  expired  on  the  sjth. — sdly.  If  that  were 
not  so,  the  defendant  having  been  actually  surrendered,  on  the 
4th  of  February y  before  the  issuing  of  the  attachment  against 
the  8heri£&,  they  were  exonerated  by  such  render. 

In  support  of  the  rule,  it  was  insisted,  ist,  that  by  the 
practice  of  this  Court,  a  defendant  b  allowed  only  four 
days  inclusive  afler  the  return-day  of  the  writ,  to  put  in 
bail,  if  the  writ  be  returnable  on  the  first  return,  (Uiougfa 
on  any  other  return-day  the  four  days  are  reckoned  exclu- 
sively,) and  the  plaintiff  is  entitled  to  rule  the  sheriff  to  bring 
in  the  body  as  soon  as  the  writ  is  returned,  although  that  rule 
may  not  have  expired,  provided  the  time  for  putting  in  bail  is 
out* ;  and  as  the  defendant  had  not  put  in  bail  above  on  the 
Q7th,  the  plaintiff  had  not  been  premature  in  ruling  the  sheriff 
on  the  38th  to  bring  in  the  body;  and  sndly,  that  the  surrender 
on  the  4th  of  February  did  not  discharge  the  sheriff^  as  he  had 

not 
*  Gore  V.  Williams  AnsCr.  653. 
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served  with  notice  that  the  defendant  would  put  in  ^  1814. 
and  justify  bail  on  the  followmg  Saturday^  (the  morlxy 
12th);  that  the  bail  did  attend;  and  that  their  al-  "o, 
lowance  was  opposed,  on  the  ground  of  defective 
notice,  it  not  having  been  served  till  after  nine 
o'clock  in  the  evening.  On  the  same  day  notice 
was  given  that  the  same  bail  would  justify  on  the 
following  Monday y  (the  14th)  at  the  house*  of 
Mr.  Baron  Woody  when  the  bail  were  pernaitted 
to  justify,  the  plaintiff  not  opposing  them ;  but  his 
clerk  in  court  gave  notice  to  the  deputy  warden  of 
the  Fleet  not  to  discharge  the  defendant,  *  as  the 
order  had  been  surreptitiously  obtained.  Another 
notice  was  then  served  on  the  plaintiff's  clerk  in 
court,  that  the  same  bail  would  justify  before 
whatever  Baron  should  sit  at  the  Sessions  House 
in  the  Old  Bailey,  on  the  following  JVedmsdajfi 
(the  6th)  where  they  did  attend,  and  were  opposed ; 
when  being  permitted  to  justify,  on  payment  of  the 
costs  of  the  former  opposition,  tiie  usual  rule  for  the 
allowance  was  drawn  up,  and  the  defendant  disr 
charged  out  of  custody. 

Scarkttj 

not  taken  any  bail-bond,  and  could  not  purge  his  contempt 
by  a  subsequent  surrender  after  expiration  of  the  rule*^ 

The  Court,  without  giving  a^y  opinion  on  the  first  ob- 
jection, beyond  expressing  disapprobation  of  the  practice 
which  had  been  said  to  prevail  in  this  Court,  of  the  time  for 
putting  in  bail  expiring  before  the  rule  to  return  the  writ, 
(by  which  notwithstanding,  they  held  that  they  must  be  bound 
for  the  present,  whatever  they  might  do  thereafter,  as  to  alter- 
^  that  practice)  discharged  the  rule  for  the  attachment,  with 
costs,  on  the  second  objection ;  deciding  that  the  surrender 
^  the  4th  of  February^  before  obtaining  the  attachment, 
bad  exonerated  the  sheriff 

• 

*  Rcz  T.  Sheriff  of  MiddloBCx,  •  T.  R.  S9,---aDd  1  Taunt  119. 
-*^  H    5 
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^Scoiiett  insisted,  thait  the  phmtiff  diould  not 
hove  lain  by  ai  contetnplsitioii  of  obtaining  aa 
Bttachmenl;  ttgansst  the  Sheriff,  as  he  had  aftteanpted 
to  do,  by  taking  advaoitage  of  the  practice  peculiar 
to  this  Court,  <tf  a  d^endant  being  allovred  only 
three  days  to  justify,  while  the  sheriff  had  four  *day8 
to  rMum  Ibe  vmt.  Use  defendant  however,  had 
%eai  tduiT^ndered  by  the  sheriff  before  the  attach- 
flaent  bad  been  tobtained,  asid  it  was  subsequently 
«et  aside  on  that  gromd.  The  Court  then  thought 
that  tfie  plaintiff  had  kept  aloof  ibr  Ibe  purpose  of 
&dng  the  sheriff,  and  woidd  uot  aUow  Urn  to  Ao 
so.  Now  he  is  attempttog  to  effect  the  same  <ob^ 
ject  by  otb^  ineans;  but  the  Court  will  not  assist 
bim  in  tins  suit  against  the  sheriff  for  the  escape^ 
hj  setting  aside  this  allowance  of  bail,  after 
having  been  Fegidai>ly  excepted  to  and  of^nosed, 
}f  e  has  besides  pot  the  costs  of  the  opposition 
in  Ins  pocket,  having  made  the  payment  of  them  a 
condition  of  the  bail  justifying.  Such  coo&ict 
amounted  to  a  waiver  of  his  right  of  proceodmg 
against  the  sheriff.  The  defendant  having  been 
surrendered,  and  in  custody  eight  days  before  the 
action  against  the  sheriff  had  been  comBoenced; 
is  sufficient  to  distinguish  tins  case  irom  those 
cited,  the  plaintiff  thus  having  herel3ie  security  of 
the  body. 

SugheSy  tcontrdy  insisted,  Ahat  ikhe  Affidw^it  which 
bad  been  -put  in  on  the  part  of  the  defendant  did 
not  apply  to  the  merits  rf  the  present  motion, 
which  was  jnade  on  distinct  grounds,  to  set  aside 

3  /the 
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the  allowance  of  bail  obtained  after  the  action  for       1814. 

an  escape  had  been  commenced  against  the  sheriff.     Morley 

The  rule  to  bring  in  the   body  had   not  been      colk. 

obeyed ;  and  on  searching  for  the  bail-bond  none 

had  been  taken,  and  therefore  the  present  case 

was  precisely  within  the  circumstances  of  Fuller 

&  Frest(d\  and  the  other  cases  cited,  which  it 

had  been  denied  to  resemble.     Nor  is  the  plain- 

tiflTs  having  excepted  to  the  bail  any  waiver  of 

his  right  to  proceed  against  the  sheriff.     So  it  was 

held  in  fVUliams  v.  JVaterfield{e)j  where  leave  was 

given  to  the  plaintiff  to  oppose  tiie  justification 

of  bail,  without  prejudice  to  his  right  of  attaching 

the  sheriff.     It  is  said  that  we  had  the  security 

of  the  body ;   we  might  have  had  such  security 

at  one  time  perhaps,  but  if  we  had,  we  lose  it  by 

the  allowance  of  bad  bail. 

[The  officer  of  the  Court  being  referred  to  on 
the  point  of  practice,  and  having  reported  that 
the  proceeding  of  the  sheriff  in  surrendering  the 
principal  had  been  correct;] 

They  discharged  the  Rule  with  Costs. 

{d)  7  T.  R.  109.  (e)  1  B08.  &  Pul.  334. 


Harrison 
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Tuesday  HaRRISON    V.    DeLMONT.  ' 

IStK  June, 

Signature  of  Jx  was  moved  by  Home  &  Hindes  that  the  de- 
answer  not  fendant's  answer  which  had  been  filed  in  this  cause 
tKofd ''''  should  be  taken  off  the  file,  on  the  ground  of  irre^ 
the  defendant  cmlarity :  the  signature  of  counsel  to  the  answer 

muit  apply      °  "'        ,  °    ,  , 

for  iea?e  to     not  appeanng  on  the  record. 

amend. 

Coape?*  stated  to  the  Court,  that  the  irregularity 
on  which  the  motion  was  founded  proceeded  en- 
tirely from  a  clerical  error  in  the  engrossment, — 
that  the  answer  had  been  drawn  by  him ;  and  that 
he  had  signed  the  draft  according  to  the  usual 
course,  nothing  more  being  in  any  case  required 
to  be  done  by  counsel. 

The  Court  were  of  opinion,  that  as  the  counsel 
who  drew  the  answer  had  avowed  the  draft,  it 
would  be  too  much  to  order  that  the  answer  should 
be  taken  off  the  file,  but  that  it  was  certainly  ne- 
cessary that  the  defendant  should  apply  for  leave 
to  amend,  on  paying  the  costs  of  the  present 
application. 

And  they  intimated,  that  if  it  had  not  been  shewn 
that  the  draft  of  the  answcir  had  been  signed  by 
counsel,  the  inotion  would  have  been  granted. 


WiLCOCKS 
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WiLLCOCKS    V.    NiCHOLLS.  Wedwsday 

i9th  JufM. 


Debt  on  bond  to  perform  an  award.— Plea  Assignment 

r.  Ti      !•       •  •         /•      1     1  1    01  breaches  in 

performance. — Replication  setting  foith  the  award,  debt  on  bond 
and  assigning  the  following  breaches  in  the  words  of  aw^dln^c" 
the  award :    i  st.  That  defendant  did  not  at  the  time  ^o^ds  of  the 
and  place  in  the  said  award  mentioned,  state  and  neran^  held 
render  unto  the  plaintiff  an  account  of  debts  due  to  ^"thoug^^^ 
the  partnership,  but  so  to  do,  &c.     2dly,  That  th^  plaintiff  do 
defendant  did  not,  out  of  the  monies  by  him  col-  performance 
lected,  pay  all  just  debts  due  from  the  said  partr  "Jfn  eff^ted 
nership,  or  any  part  of  such  debts,  according,  &c.  or  that  the 
3dly,  That  the  defendant  did  not,  when  the  balance  had  become 
in  hand  of  monies  by  him  collected  amounted  to  ^"fi^^^  .*^ 

•^  carry  it  mto 

20/.  or  within  fourteen  days  after,  &c.  pay  one  effect  by  the 
moiety  of  the  said  balance  to  the  said  plaintiff,  or  having  tak?n 
to  the  Naval  and  Commercial  Bank  at  Plymouth  P^??\  ?/^ 

•^  which  It  was 

Dock,   in  the  plaintifTs  name.     4thly,  That  de-  to  have  been 
fendant  did  not  use  his  best  endeavours,  and  with  ^e  Tward' 
as  little  delay  as  possible,  to  receive,  get  in,  and  ^^*"S  ^^J^  *® 

J  ^  ^  ^   o  7  assume  that 

collect  the  same.  they  had. 

I   And  the  fact 
of  such  cir- 

Demurrerto  1st  breach :  For  that  there  doth  not  cunajtanccs 

,        .  .  r         "^^  having 

appear  that  at  the  time,  &c.  or  at  any  time  after  taken  place, 
that  there  were  any  outstanding  debts  due,  &c. ;  to  propcSy^^ 
the  2d,  That  it  doth  not  appear  that  there  were  or  within  the 

,       .  .  i«         ,  ,     .defendant's 

was  at  the  time,  &c.  or  at  any  time  after  the  mak- :  knowledge, 
ing,  &c.  anj  debt  or  debts  due  from  the  said  latej^^^^^j 
partnership,  nor  that  at  or  after,  &c.  there  were  I J^  ^^^  ^Y 
any  monies  collected  by  the  defendant,  as  in  the  said' 
award  mentioned,  out  of  which  it  was  awarded 

that 
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.  ^^^4-  that,  &c. ;  and  also,  that  it  does  not  appear  what 
WiLcocKs  debts  in  particular,  or  to  whom  due,  if  any  were 
V.  due,  from  the  said  partnership,  the  said  defendant 
did  not  pay ;  and  also  that  the  said  breach  is  too 
general,  vague,  indefinite,  and  informal,  and  that  it 
doth  not  appear  what  monies  were  by  him  collected, 
or  from  whom,  or  to  what  amount. — To  the  third 
breach,  that  it  does  not  appear  that  the  balance  in 
hand  collected  by  the  defendant  did  at  any  time 
amount  to  20  /.  or  that  there  ever  was  any  balance 
in  hand,  or  that  any  balance  in  hand  by  him  col* 
lected  amounted  to  20/.  within  fourteen  days  next 
before  the  commencement  of  this  suit,  or  at  any 
prior  time ; — and  to  the  fourth  breach,  that  it  does 
not  appear  that  there  was  or  were  any  debt  or 
debts  due  to  the  said  partnership,  at  or  any  time 
after  the  uiaking  of  the  said  award,  nor  from  whom 
'  due,  &c. ;  and  that  it  doth  not  appear  that  there 
was  any  particular  delay,  or  what  delay,  on  the  part 
of  the  said  defendant  in  collecting  any  particular 
debt  or  debts,  or  what  was  the  amount,  or  from 

whom  the  same  were  due,   &c. Joinder  in 

demurrer. 

Saiurday,  BmlUc^  vci  support  of  the  demurrer,  objected 
to  this  order  (e)  of  assigning  the  breaches,  and 
the  general  way  in  which  they  had  been  assigned, 
whereby  the  defendant  was  deprived  of  a  more 
effectual  rejoinder,  and  contended,  that  on  the 
first  breach  the  plaintiff  should  have  averred  that 

(e)  The  first  breach  assigned  is  the  last  in  order  of  the 
performances  required  by  the  award. 

there 


l^th  June, 
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there  were  debts  due,  that  the  defendant  might  have       1814. 
had  an  opportunity  of  denying  their  existence,  or  of   ^u^^jq^ks 
rejoining  satisfaction,  and  have  taken  issue  thereon,  v. 

which  could  not  be  pleaded  to  a  replication  averring  Nicholls. 
merely  that  no  account  of  outstanding  debts  had 
been  delivered ;  and  insisted,  that  so  general  a  mode 
of  assigning  breaches  was  not  allowable  in  pleading. 
In  Farrow  y.Chevalkr  (f),  which  was  covenant  by  a 
master  against  his  servant,  it  was  held  by  //o//,  Chief 
Justice,  that  in  debt  on  bond  to  perforin  covenants, 
the  replication  must  shewa  certain  breach,  although  in 
covenant  it  is  enough  to  assign  a  general  breach  (g). 
In  Hayman  v.  Gerard  (k)  the  plaintiff  replied  to 
the  defendant's  plea  of  no  goods  having  come  to  his 
hands;  that  a  silver  bowl  had  come  to  his  hands;  and 
that  replication  was  held  bad,  though  it  went  farther 
than,  this.  The  assignment  of  breaches  must  be 
certain  and  particular  ;  Stone  v.  Bliss  (i).  Haulsey 
V.  Carpenter  (k).  Parker  v.  Middletoti  (I).  JVil" 
Idnsoris  case  (m).  Stapleton  v.  Trewlock  (n).  But 
by  modem  decisions  the  strictness  of  the  rule  of 
assigning  breaches  has  been  somewhat  relaxed ;  yet 
a  certain  degree  of  particularity  is  still  essentially 
necessary.  The  first  of  those  recent  cases  is  Corn^ 
^osaUis  V.  Savery  (0) ;  there  the  plaintiff  replied, 
sums  of  money  received  and  not  paid  over  accord- 
ing to  the  condition  of  the  bond;  and  had  the 
plaintiff  in  this  case  done  so  here,  we  might  have 

Cf)  Salk.  139.  fk)  a  Bulstr.  266. 

(g)  Cora.  Dig.  tit*  Pleader,  (I)  1  Lutw.  419. 

F.  14.  fm)  Latch.  16. 

(^)  1  Saunders  102.  (n)  Moore,  1 1. 

(i)  1  Bulstr.  43.  (0)  2  Burr.  772. 

rejoined 


Njcholls. 


>». 
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1814.       rejoined  an  account  delivered,  or  no  outstanding 

WiLcocKs    "^^^>  ^^^  ^^v®  taken  issue  on  one  or  the  other, 
V.  and  should  not  be  driven,  as  we  now  are,  to  one 

only.    Such  a  general  mode  of  pleading  would  lead 
to  great  prolixity ;  for  if  a  plaintiff  replies  generally, 
a  defendant  must  rejoin  generally.     In  Shum  v. 
Farrington  (p),  the  plaintiff  went  far  beyond  this 
replication.    There  also  it  was  averred,  that  divers 
sums  of  money  had  been  received  which  were  not 
accounted  for,   which  was  held  not  too  general, 
because  from  the  nature  of  the  fact  it  could  not 
be  otherwise  assigned.    In  the  case  of  Barton  v. 
fFebb  (qX  the  condition  of  the  bond  was,  that  the 
obligee  should  account  for  and  pay  to  the  plaintiff 
(the  treasurer)  all  money  which  should  come  to  his 
hands  as  collector,  for  the  use  and  benefit  of  the 
charity-schooU     To  plea  of  general  performance, 
the  replication  that  he  had  received  divers  sums  of 
money  contributed  for  the  use  of  the  charity-school, 
which  he  had  not  accounted  for  or  paid,  was  held 
sufficient.    So  in  this  case  the  plaintiff  ought  to 
have  averred,  that  there  were  outstanding  debts, 
and  that  the  defendant  had  not  ^ven  an  account  : 
nor  are   there   in    either  of  the  other  breaches 
assigned  any  averment  necessary  to  shew  that  the 
plaintiff  had  acquired  a  right  to  sue  on  the  bond* 
It  is  not  sufficient  to  adopt  literally  the  words  of 
the  award,  without  going  so  much  further  as  to 
shew  that  the  award  might  have  been  performed, 
and  that  the  circumstances,  on  which  the  perform- 
ance was  required,  had  arisen.    A  previous  possi- 

CpJ  1  Bos.  &  Pull.  640.  (qj  8  Term  Aep.  459. 

bility 
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bility  on  the  pmrt  of  the  defendant  should  beshomn     ^^4* 
8S  for  instance,  in  the  assigning  km  breadi,  that  out   ^^^cq^^ 
of  the  monies  collected,  and  in  hand,  be  bad  not         v. 
paid  the  partnership  debts,  it  should  be  first  stated   Kichokls. 
that  mon^  had  been  collected,  and  that  a  balance 
was  in  band,  otherwise  no  actioD  eoold  be  brought 
for  not  cqiplyii^  it  according  to  the  award 

[  W^ooD,  Baron.    The  assignsoent  of  the  breach 
neceasafily  implies  that  m^mey  had  been  collected.] 


0 

But  a  creditor  is  not  compilable  to -take  less 
than  his  whole  debt,  and  the  money  cdlected  (if 
any  had  been  paid,)  might  not  be  sufficient  to 
satisfy  the  full  demand  of  any  of  the  creditors>  and 
ia  that  case  the  award  could  not  be  performed. 

• 

G^ordy  in  support  of  the  replication. — ^This  b  a 
demurrer  to  the  replication:  had  it  been  earlier  in 
the  proceedings  it  would  have  been  competent  to 
the  plaintiff  to  object  to  the  defeivlant'a  plea* 
Qftving  craved  oyer  of  the  award,  he  should  have 
pleaded^  and  set  out  a  specific  performance.  These 
breaches  are  assigned  in  the  words  of  the  award, 
and  in  Comym's  Digest,  I^ti  Fleader^  C.  45,  it  is 
aaid  that  it  is  sufficient  that  the  breach  be  assigned 
ia  the  words  of  the  covenant,  promise,  &c. ;  aa  if  a 
covenant,  promise,  or  condition  of  an  obligation  be 
to  show  a  sufficient  record,  it  is  sofficieni  to  say 
^  he  did  not  show  a  sufficient  record,  though 
issue  cannot  be  joined  upon  it ;  for  the  sufficiency 
of  a  record  does  not  lie  in  the  mouth  of  lay  gens^ 
but  a  defendant  on  such  breach  assigned,  may  say, 
^    •  I  that 


WiLCOCKS 
NiGHOLLS. 
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that  he  showed  *such  a  record,  and  recite  it,  and  on 
demurrer  the  Court  shall  judge  whether  it  is  suf- 
ficient (q). 

Another  proposition  is,  that  where  fi^ts  are  in 
possession  of  a  defendant,  it  is  incumbent  on  him 
to  plead  them.  The  plaintiff  could  not  know  whe- 
ther there  were  any  debts  outstanding,  or  what  the 
defendant  had  collected,  or  had  in  hand ;  and  it  is 
for  him  to  show  those  facts  to  the  Court,  as  he  alone 
can  be  possessed  of  the  knowledge  of  them.  The 
majority  of  the  cases  which  have  been  cited  for  the 
defendant  are  cases  to  that  effect  But  it  is  for- 
gotten that  the  award  assumes  these  debts  to  have 
been  collected :  and  the  arbitrator  accordingly  di- 
rects, that  out  of  the  monies  collected  by  the  de- 
fendant, he  should  pay  all  just  debts  due  from  the 
partnership.  The  l^ct  is,  that  the  defendant  has 
not  in  any  part  performed  the  a^ard ;  he  has  not 
paid  over  any  of  •  the  debts  collected,  nor  has  he 
delivered  an  account.  He  might  have  pleaded  a 
specific  performance,  but  he  has  pleaded  pbrfbrm- 

ance  generally. 

* 

[Chief  Barm.  The  objection  on  this  demurrer 
is,  that  the  plaintiff  should  have  given  the  account,' 
and  not  the  defendant] 

Our  averment  is,  that  he  did  not  pay  the  whole 
or  any  part  thereof,  and  as  one  of  your  Lordships 
has  observed,  it  is  to  be  collected  fr6m  the  breach 


fqj  R.  Yd.  39,  40. 


assigned 
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assigned,  that  money  had  been  received  which  has       ^^H* 
not  been  paid  according  to  the  award.     By  the  de-  _ 
murrer  the  defendant  admits  that  he  has  received          x). 
money,  and  has  not  paid  it,  if  this  replication  be  Nicholu. 
good.     The  breach  of  using  his  endeavour  could 
not  be  otherwise  assigned.     In  Shum  v.  Farring- 

0   

\m^  and  Burton  v.  IVebb^  it  was  incumbent  on  the 
plaintiff  to  aver  that  the  defendant  had  received 
money,  and  had  not  accounted,  and  the  breaches 
there  were  assigned  in  a  general  way.  This  case 
fells  within  the  rule  of  pleading,  that  breaches  may 
be  assigned  in  the  general  words  of  a  covenant 

BailUej  in  reply.  No  cases  have  been  brought 
forward  to  shew  that  the  defendant  is  called  on  to 
{dead  facts  which  lie  within  his  knowledge  gene- 
rally ;  and  in  this  case  the  parties  were  partners, 
and  their  knowledge  must  have  been  equal,  ^ut 
the  objection  is,  that  there  b  no  direct  averment 
which  the  defendant  could  meet  by  any  precise 
contradictory  statement. 

The  Court  this  day  expressed  themselves  to  be  /tiiiet9. 
clearly  of  opinion,  that  the  present  case  came  within  ' — 
those  referred  to  in  Comym  Digestj  where  it  was 
held  sufficient  to  assign  breaches  in  the  words  of  the 
condition ;  and  that  though  the  present  was  not  exactly 
amilar  to  the  cases  put  there,  it  was  tantamount  to 
them  in  point  of  principle.  They  also  gave  an  opinion 
on  the  other  point,  in  favour  of  the  plaintiff,  that  it 
was  not  incumbent  on  him  to  state  such  facts  in 
the  asngnment  of  breaches,  as  lay  within  the  know-r 

I  2  ledge 
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i    '^'^'     .  ledge  of  the  defcDdant,  and  might  be  set  forth  by 
Wilcox     ^^^a ;  and  therefore  they  gave 

Judgment  for  the  plaintiff. 


Wcdneiday,  BaTT    V.    VaISEF. 

99th  June, 

An  affidavit  DAUNCEY  was  to  have  shewn  cause  against 
to  ground  a  a  rule  JVi>i,  obtained  by  Gaseke  for  staying  all  pro^ 
rule  msi  can-  ceedings  wliich  had  been  had  in  this  cause,  until 
before*  thTaN  ^^^  plaintiff  should  give  security  to  be  approved  by 
tomey  for  the  the  master  for  the  payment  of  costs,  he  having  be- 
partner.  come  insolvent  since  the  commencement  of  the  ac- 

And  a  rule  tion,  and  executed  an  assignment  of  his  effects  to 
such  an  affi^  trustees  for  the  benefit  of  his  creditors ;  but  taking 
davit  will  be    ^^  objection  that  the  affidavit  on  which  the  motion 

discharged  *'  i     i_    j   t 

with  costs,      had  been  made,  and  the  rule  granted,  had  been 

sworn  before  the  defendant's  attorney. 

The  Court  held  that  a  sufficient  reason  for 
setting  aside  the  rule,  although  the  affidavit  was 
stated  to  have  been  sworn  before  a  partner  of  the 
attorney  in  the  cause. 

Dauncey  then  applied  for  costs*;  but  the  Court 
doubted  whether  they  should  give  costs  in  a  case 
where  the  rule  nisi  had  not  been  discharged  on  the 
merits.  He  then  offered  to  shew  sufficient  cause 
for  discharging  the  rule,  for  the  purpose  of  obtainiog 
costs,  but.  they,  intimated  that  that  would  amount  to 

a  waiver 
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a  waiver  of  the  objection  of  irregularity.  On  further       ^^H     ^ 
consideration^  they 

Discharged  the  rule  with  costs. 


Harrison  v.  Delmont.  mhIZ, 

Ay       t  ^         * 
BILL  had  been  filed  for  an  Injunction  to  piaintifTcan. 

restrain  the  defendant  from  proceeding  further  at  "^^  *^°ht$  bill 
law.  In  the  interval  between  the  filing  of  the  on  an  affidavit 
plaintiff's  bill  and  granting  the  injunction,  the  de-  fect?"wTthout 
fendant  had  obtained  a^  verdict  in  the  court  of  p/^^'^"»  ***^" 

tice  to  de- 
law,  fendant. 

But  if  the 

Home  and  Hindes  now  moved  for  leave  to  amend  circumstances 

of  the  casere- 

their  bill  without  prejudice  to  the  injunction  which  quire  it,  and 

111  1.*.  •      J  itislatein  tlie 

nad  been  obtained.  terra,they  will 

order  the  de- 
fendant to  ac- 

The  application  was  made  on  the  affidavit  of  the  cept  short  no- 
plaintiff,  the  substance  of  which  was,  that  subse-  *^^°  "^^  *°°* 
quently  to  the  filing  of  his  UU,  and  to  the  verdict 
obtained  at  law,  a  document  had  come  to  his  hands 
which  would  materially  assist  the   equity  of  his 
case. 

Cooper  contended  that  the  present  motion  being 
founded  on  an  affidavit  of  facts,  could  not  be  re- 
gularly made  without  previous  notice  to  the  de- 
fendant, that  he  might  be  thereby  afforded  an  op- 
portunity of  answering  them  by  an  affidavit  on  bis 
part 

I  3  The   •  . 
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i8i4«  The  Court  admitted  the  force  of  the  objedion*; 

Harrison  but  taking  into  consideration  the  peculiar  circum-* 
stances  of  the  case,  on  the  representation  of  the 
plaintiff's  counsel,  and  the  advanced  period  of  the 
term,  they  required  the  defendant  to  accept  short 
notice  of  motion  for  the  next  day. 


Delmont. 


mam 


June  29. 

Plaintiff  can- 
not ameml  hit 
bill,  to  enjoin 
further  pro- 
ceedings at 
law,  after  ver- 
dict, without, 
firit  paying 
into  court  the 
sum  recovered 
at  law,  al- 
though the 
original  bill 
was  filed  be- 
fore verdict 
obtained. 

But  per- 
mitted to 
amend  by  a 
stated  time, 
on  bringing 
the  money 
then  into 
court. 


Harrison  v.  Delmont. 

HORNE  and  Hindcs  this  day  again  moved 
for  leave  to  amend  their  bill  on  the  affidavit  which 
they  had  tendered  yesterday. 

Fonhlanquej  Dauncey  and  Cooper^  having  ineffec- 
tually opposed  the  merits  of  the  affidavit,  took  an 
objection  to  the  allowance  of  the  motion ;  that  as 
this  was  an  application  to  amend  after  verdict, 
the  plaintiff  was  in  the  same  situation  as  if  the 
original  bill  had  been  filed  after  verdict ;  and  as 
in  that  case  the  defendant  would  be  entitled,  ac« 
cording  to  the  practice  of  the  Court,  to  insist  on  tha 
sum  recovered  at  law  being  first  paid  into  the  office 
of  the  deputy  remembrancer,  the  plaintiff  must  do 
so  before  he  could  entitle  himself  to  the  object  of 
his  motion. 


The  Court  determined  that  the  plaintiff  could 
not  be  permitted  to  amend  his  bill  without  paying 
the  sum  necovered  into  Court,  but  granted  the  mo- 
tion on  the  terms  of  plaintiff  amending  his  bill,  and 

bringing 
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Imaging  id  Uks  money  by  tlie  third  day  of  tiie  en-  ^    i^i4« 
fliiing  sittings  C^)' 

(a)  The  Court,  being  resorted  to  on  the  point  of  practice, 
(it  having  been  suggested,  that  if  the  plaintiff  were  still  bound 
by  the  ovder  rmi,  to  dissolve  the  injunction  which  had  been 
nbtained  on  the  coming  b  of  the  answer;  he  would  now  be 
deprived  of  the  opportunity  of  ahewing  exceptions  as  cfiuse,.) 
decided  that  it  was  necessary  for  the  defendant  to  move  again 
for  an  order  itin,  on  putting  in  his  amended  answer. 


■ET 


CoLDWELL  V.  Gregory.  Wedne^y, 

June  29. 

I  H I S  was  an  action  of  trover  brought  by  the  The  share  of  a 
a3si^ee  of  a  bankrupt  against  the  defendant,  tore-  ^^^^  ^\^^^ 
cover  the  value  of  31,500  bricks,  taken  away  by  stock  i|v  trade, 
him  after  the  act  of  bankruptcy,  and  39,400  taken  possession  of 
away  after  the  commission  issued,  of  which  the  par*^^**^^"  j 
bankrupt  was  reputed  owner  at  the  time  of  his  the  sole 
bankruptcy.  On  the  trial  at  Nisi  Prius^  before  Mr.  trade "  is  not 
Justice  Le  BlanCj  at  the  last  Spring  Assizes  for  {^nj^ru^tc^'of 
York,  a  verdict  was  found  for  the  plaintiff,  subject  the  latter,  as 
to  the  opinion  of  the  Court  on  the  following  case :    thc"meaninR 

or  mischiefof 
the  list  of 

Ber^amin  Hatfield^  the  bankrupt,  carried  on  at  JamtsLcx^i 
Shefllield  the  trade  of  a  carpenter  as  his  principal  h^»jng"such^^ 
trade,  and  also  the  trade  of  a  brick-maker,  and  in  »« interest 

.  ...        an^^  qualified 

the  former  trade  became  mdebted  to  the  petitioning  property  in 
creditor.      On  the  12th  of  November  1813,   he  pan^rT 
committed  an  act  of  bankruptcy,  and  on  the  4th  of  ^^"^^  « *^ 

T^      .  •  •     •     J      •  ^  I-        ^"^~y ^^ 

December  a  commission  issued   against  him,  on  essentia) 
which  he  was  duly  declared  a  bankrupt,  and  the  [^^c  and*°  * 

•    independent 
dwaenhip  on  the  one  Jiand,  and  of  a  fjraudulent  and  reputed  ownership  on 

the  other. 

I  4  plaintiff 


Greoort 


CASES    IN    THE    EXCHEQUER, 

plaintiff  duly  became  his  assignee  on  the  2  2d  of 
Cold  WELL  l^ecember.  In  April  1813,  the  bankrupt  then 
V.  carrying  on  the  trade  of  a  brick-makei:,  on  certain 
land  which  he  then  rented  for  a  year,  from  the 
28th  of  November  preceding,  with  liberty  to  apply 
the  clay  thereof  to  the  making  of  bricks,  at  so  much 
per  thousand,  applied  to  the  defendant  to  advance 
money  to  him  to  carry  on  his  said  trade  of  brick- 
making,  which  the  defendant  did  accordingly,  and 
in  May  1813,  it  was  privately  and  verbally  agreed 
between  the  bankrupt  and  the  defendant,  that  they 
should  become  partners  in  the  brick-making  busir 
ness  for  that  season,  and  that  the  bricks  should  be 
made  on  their  joint  account.  By  the  consent  of 
the  defendant  the  brick-making  business  continued 
to  be  carried  on  as  before  by  the  bankrupt,  in  his 
own  name,  but  on  tlie  bankrupt's  and  defendants 
joint  account  and  risk.  The  name  of  the  defendant 
at  his  request  was  not  used  therein,  and  the  bankrupt 
appeared  to  the  world  to  be  the  sole  owner ;  but 
part  of  the  capital  was  advanced  by  the  defendant, 
and  the  partnership  accounts  were  carried  on,  and 
were  settled  between  the  bankrupt  and  the  de- 
fendant, a£  hereinafter  mentioned,  and  all  the 
bricks  hereinafter  mentioned  as  between  themselves, 
belonged  to  their  joint  account.  On  the  8th  of 
November  1813,  the  partnership  accounts  were 
balanced  and  settled  by  bankrupt  and  defendant, 
and  it  was  agreed  between  them  that  the  said  part- 
nership should  be  dissolved,  and  that  the  defendant 
should  have  for  his  share  74,000  of  the  bricks, 
then  on  the  brick-making  premises,  and  that  the 
bankmpt  should  have  the  remainder  for  his  share, 

and 
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and  should  pay  tlie  partnership  debts.     The  bricks        '8i4» 
were  not  proved  to  have  been  set  apart  in  pursuance  coldwell 
of  this  agreement,  but  remained  on  the  premises         v. 
until  they  were  removed  as  hereinafter  mentioned ; 
and  such  as  were  on  the  said  premises  on  the  9th 
of  December,  were  that  day  seized  under  the  com- 
mission, by  the  messenger,  as  the  bankrupt's  pro- 
perty.    Between  the  23d  of  November  and  the 
9th  of  December,  the  defendant  carried  away  from 
the  said  premises  31,500  bricks,  and  on  the  3rd  of 
January    1814,  he  carried  away  from  the  same 
place  35,350  bricks;  these  bricks  had  been  made 
by  the  bankrupt,  and  as  between  him  and  the  de-  ^ 

fendant  were  the  property  of  the  partnership,  but 
bad  remained  apparently  in  the  exclusive  possession, 
order,  and  disposition  of  the  bai^upt,  under  the 
circumstances  before  mentioned,  and  he  was  the 
reputed  owner  thereof. 

Richardson^  in  support  of  the  verdict,  relied  on 
the  present  case  being  within  the  statute  of  the 
21st  of  James  I.  c.  19.  §.  10,  11.  It  is  thereby 
enacted,  that  '^  if  any  person  or  persons  shall  become 
"  bankrupt,  and  at  such  time  as  they  shall  so  become 
''  bankrupt  shall  by  the  consent  and  permission  of 
"  the  true  owner  and  proprietary,  have  in  their  pos- 
^'  session,  order  and  disposition,  any  goods  or  chattels 
"  whereof  they  shall  be  reputed  owners,  and  take 
"  upon  them  the  sale,  alteration,  or  disposition,  as 
'^  owners,"  the  Commissioners  shall  have  power  to 
sell  the  same  for  the  benefit  of  the  creditors,  as  fully 
as  any  other  part  of  the  bankrupt's  estate.  The 
Preamble  adverts  to  the  mischief  intended  to  be 

guarded 
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^^14.  guarded  against  by  the  statute,  which  is  the  poaBes?- 

CoLDWBti.  ^^^  ^^^  apparent  ownership  being  ki  <xie  person, 

V'  while  the  actual  property  is  really  in  another. 


Greoort. 


There  is  onVy  one  case  of  the  apfdicaiion  of  thb 
statute  to  a  partner,  and  the  main  point  of  distinc- 
tion in  this  case  from  all  the  others  is,  that  there  ia 
here  a  partnership,  and  also  an  apparent  entire  pos- 
session. Cectainly  the  consent  of  the  partner  is  the 
consent  of  the  proprietor,  and  by  permission  of  his 
partner  tlie  bankrupt  in  this  case  acts  on  botii 
moieties  as  if  he  were  exclusive  owner  of  the  whole ; 
and  he  bad  no  right  s6  to  deal  with  this  property  to 
the  delusion  of  his  creditors  as  a  carpenter ;  but  by 
having  done  so,  he  has  brought  tlie  partners  share 
within  the  words  and  meaning  of  the  stsiii^.  In 
Binford  v.  DomnMt  (tX  the  plaintiff,  a  donnaAt 
partner,  had  become  an  extensive  creditor  of  the 
joint  concern,  and  had  filed  his  bill  against  the 
bankrupts  and  the  assignees  under  the  commisfijon, 
for  an  account  of  the  joint  property,  and  the  debli^ 
cm  the  footing  of  the  partnership.  The  pomt  wasy 
whetlier  the  partnership  should  not  be  tried  at  law^ 
but  the  Ma^er  of  the  Rolls  doubted  whether,  under 
the  statute  of  James,  this  sort  of  partnersliip  couU 
be  set  up. 

[Chief  Baron.  The  result  in  that  case  was  a  di- 
rection of  issues.] 

But  here  the  facts  have  been  tried,  and  the  ex- 
istence   of  the  partnership  found;   and  the  case 

comes 


Oregohy. 
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ednes  deaiiy  and  completely  within  the  mischief 
which  the  statute  was  passed  to  prevent,  the  bank-   coldwell 
nipt  acquiring  from  possession  of  the  partnerabip         v. 
property,  6,  dekisive  credit  in  aid  of  his  other  prin- 
cipal business  of  a  carpenter. 

In  RtfaU  V.  Rolh  (u),  which  has  been  confirmed 
by  numerous  othcar  cases  on  the  point  from  that 
time  down  to  the  present  day,  the  doctrine  of  the 
liability  of  mortgaged  goods,  in  the  possession  and 
apparent  ownership  of  the  bankrupt,  to  seizure 
under  the  commission  is  fully  settled.  In  that  case 
the  bankrupt,  who  was  a  brewer,  having  become 
partner  with  Stephens  to  whom  RoUe  was  an  exe- 
cutor, m<xtgaged  to  Potter  in  trust  for  Stephens,  in 
eonsideration  of  money  lent  on  his  moiety  of  the 
brewing  utensils  and  stock  in  trade.  There  were  also 
other  mortgagees,  but  it  was  decided  that  the  as- 
signees were  entitled  in  exclusion  of  the  mortga- 
gees, as  the  bankrupt  had  still  retained  the  pos- 
session, which  brou^t  that  case  within  the  mis- 
chief,  and  coo^quendy  subject  to  the  policy  of  the 
statute.  3o  h^re  the  partner  permitted  the  bank-* 
nipt  to  practise  an  imposition  on  the  rest  of  the 
world.  It  is  immaterial  whether  these  goods  were 
originally  the  property  of  the  bankrupt,  or  whether 
he  were  at  any  time  the  bond  Jide  proprietor  of 
&em  or  not.  In  JJngbam  v.  Biggs  (x),  it  was 
held  that  a  person  being  allowed  to  possess  goods, 
so  as  to  become  the  reputed  owner,  and  appear  to 
have  the  order  and  disposition  oi  them,  must  be 

(u)  1  Atkyns  165.  (x)  1  Bos.  &  Pul  83. 

understood 


124 
i8i4. 


Grsoory. 


CASES   IK    THE   EXCHEaUEK, 

understood  to  have  taken  upon  himself  the  sole 
CoLvwxLL    order  and  disposition  of  them  within  the  meaning 

of  the  statute.  In  Rabane  v.  WtUiams  (zX  the 
principle  is  clearly  established,  that  one  who  is 
really  interested,  and  stands  aloof  while  another 
acts  as  owner  of  his  goods,  and  sells  them,  is 
bound  by  such  sort  of  acquiescence ;  and  that  a 
purchaser  in  such  case  has  a  right  to  consider  the 
vendor  as  the  principal ;  and  though  the  real  prin- 
cipal has  there  a  right  of  action  against  the  pur- 
chaser, yet  he  may  set  off  any  demand  which  he 
might  have  against  the  factor  in  answer  to  sucb 
an  action.  The  same  point  was  also  ruled  in  Straccjfj 
Ross,  and  others,  v.  Deey  (a)^  which  was  a  case 
precisely  similar  to  this,  except  that  it  did  not  turn 
on  the  statute  of  James.  *  The  principle  to  be  de- 
duced from  that  case  is,  that  the  creditors  of  the 
ostensible  trader  are  entitled  to  the  share  of  a  sleep- 
ing partner  in  the  stock  as  if  there  were  none ;  and 
that  he  cannot,  after  having  kept  back,  come  for- 
ward to  affect  the  interest  of  the  apparent  partner, 
so  as  to  claim  debts  supposed  to  be  due  to  him 
alone,  and  thereby  elude  a  defendant's  equitable 
advantages  who  has  dealt  with  him  as  if  he  were 
solely  interested. 

[Chief  Baron.  On  judgment  and  execution 
against  an  apparent  partner  would  the  creditor  be 
entitled  to  sell  the  joint  property  ?] 

I  apprehend  he  would.     The  cases  seem  to  go 

to 


4z)  7  Temi  Rep.  36O,  in  noHs.        (a)  Ibid. 
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to  that  extent,  for  if  a  dormant  partner  cannot       1814. 
protect  himself  ii^  one  case  he  cannot  in  another,  Coldwell 
it  would   be  a  fraudulent   possession    within  the    qj^^^^^^ 
meaning  of  the  statute. 

Scarktty  contra^  The  infrequency  of  this  ques- 
tion affords  the  argument  that  the  doctrine  now 
attempted  jto  be  established  cannot  be  supported. 
The  facts  of  this  case  are  of  daily  occurrence,  and 
it  is  very  extraordinary  that  the  question  should 
never  have  arisen,  and  that  the  point  should  not 
have  been  agitated  before,  so  as  to  have  furnished 
an  authority  on  the  subject  Mr.  Justice  Le  Blanc^ 
when  this  point  was  reserved  at  the  trial,  intimated, 
that  he  had  himself  no  doiibt  on  the  law.  The 
accuracy  of  the  report  of  the  case  which  has  been 
cited  froqi  the  4th  of  Vesey^  jun.  is  most  doubt- 
ful, and  it  seems  impossible  that  it  should  be  cor- 
rect, for  had  Lord  Alvardey  been  of  opinion,  as  he 
is  reported  to  have  expressed  himself,  he  must, 
consistently  with  that  opinion,  have  considered  it 
unnecessary  and  nugatory  to  have  directed  an  issue; 
for  if.  the  partnership  had  been  within  the  statute 
it  would  have  been  useless  to  have  ascertained  the 
fact  by  a  verdict  But  the  present  case  cannot  in 
any  point  of  view  be  considered  within  the  statute 
oi  James.  The  words  of  the  act  are,  if  any  person  or 
persons  at  the  time  of  their  becoming  bankrupt  shall 
by  consent  and  permission  of  the  true  orvneVj  have  in 
their  possession,  order  and  disposition,  any  goods 
or.  chattels  whereof  they  shall  be  reputed  aamers. 
Now  in  this  case,  the  bankrupt  was  as  fully  owner 
as  the  defendant,  so  that  it  is  directly  contrary  to 

the 
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the  words  of  the  statute,  which  provides  against  4 
Ck^XrDwsLL  false,  pretended  ownership,  and  supposes  a  case  of 
Q  ^'  fraud.  But  then  it  becomes  convenient  to  argue 
on  the  equity  and  the  policy  of  the  statute,  noi 
the  mischief  of  delusive  and  unreal  credit,  the  effect 
of  which  it  was  meant  to  prevent;  but  there  is  no 
false  credit  resulting  from  this  kind  of  possession: 
On  the  contrary,  the  bankrupt  in  this  case,  must 
have  had  less  credit  as  a  person  carrying  on  trade 
solely,  than  when  it  was  known  he  had  a  respon^ 
sible  partner ;  for  the  moment  a  sleeping  partner  is 
discovered  his  property  becomes  liable.  The  fact 
here  is,  that  the  bankrupt  took  half  these  bricks,  and 
was  to  pay  the  partnership  debts.  If  the  argument 
on  the  other  side  were  correct,  and  this  action 
should  succeed,  the  consequences  would  be  that  the 
defendant  would  be  placed  in  this  unfortunate  situ* 
ation,  of  seeing  all  the  joint  efiects  swept  away  to 
pay  the  bankrupt  s  separate  debts.  Such  an  ar* 
rangement  would  have  been  most  convenient  for 
the  creditors  of  the  house  of  Burton  &  Forbe9^ 
and  all  the  cases  of  marshalling  assets.  Such  diffi-  ^ 
culties  might  be  easily  settled  if  the  whole  of  partr 
nership  property  were  to  go  for  the  purpose  of 
paying  separate  debts. 

There  are  two  classes  of  cases  contemplated  by 
the  statute ;  one,  where  the  bankrupt  assigns  pro- 
perty originally  his  own,  but  retains  the  possession, 
jEuid  the  credit  given  by  it. — Here  the  state  of  the 
credit  was  the  same  as  at  first.     The  other,  where 

« 

he  acquires  the  possession  of  another's  property, 
the  ownersliip  still  remaining  in  the  original  pro*- 

prietor, 
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prietor ;  as  in  the  case  of  a  ptfrtrier  gcnng  out  and      ^^^4*    ^ 
leav^ing  his  share  of  the  effects  and  utensils,  and  Coldwell 
taking  a  mortgage.     Now  this  case  conies  within   qh^ry. 
neither  class ;  and  none  of  the  cases  which  have 
been  cited  bear  the  least  analogy  with  the  present 

It  offeen  happens  that  an  experienced  trader 
without  ca|Htal,  is,  in  consideration  of  his  skill,  in- 
vested with  a  share  in  extensive  stock  in  trade,  the 
property  of  many ;  and  if  the  arguments  used  in 
support  of  this  verdict  were  well-founded,  such  a 
tmn  might  by  his  own  improvident  debts  involve 
every  individual  who  was  concerned  with  him  in 
total  ruin. 

Rkhardmm^  in  reply.  Instead  of  this  being  a 
case  of  daily  occurrence,  it  certainly  more  fre* 
quently  happens  that  a  creditor  has  an  interest  in 
r^isting  the  claims  of  a  sleeping  partner.  As  to 
the  inaccuracy  charged  on  the  report  in  Vesey^  of 
the  case'  of  Binford  v.  Dommetty  in  consequence 
of  issues  having  been  directed,  which,  it  is  said, 
would  have  been  nugatory,  if  Lord  A  hanky  had 
really  expressed  the  opinion  attributed  to  him, 
the  direction  of  the  issue  is  thus  accounted  for : 
the  fact  in  that  case  was  controverted,  and  his 
Lordship  did  not  choose  to  decide  on  a  point  <Sf 
law  not  applicable  to  what  then  appeared  to  be 
the  real  fact  of  the  case  before  him.  It  is  said  the 
bankrupt  was  not  merely  the  apparent  but  actually 
the  real  owner,  but  it  must  be  considered  that  it  is 
on  the  other  partner's  moiety  that  the  present 
question  arises,  otherwise  this  statute  would  not- 

apply 
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^^H'  apply  to  the  case-  of  joint  tenants  and  tenants  in 
CoLDWELL  common,  ^yho  are  seised  per  mie  et  per  taut ;  and 
Gregory.     *^^'  question  is  considered  in  Comyns  Digest y  Tit 

Bankrupt^  D.  ii.;  where  it  is  said,  that  the  com- 
missioners may  sell  a  moiety  of  the  bankrupt's  joint 
estate  in  fee.  Nothing  can  be  more  fallacious  than 
to  say  that  he  has  less  credit  because  his  partner 
is  not  known.  The  bankrupt  was  a  carpenter,  and 
he  has  by  means  of  his  partner  apparently  stock 
in  trade  as  a  brick-maker,  which  materially  aug* 
ments  his  credit,  and  on  his  becoming  bankrupt 
his  creditors  have  a  right  to  be  paid  pari  passu  out 
of  the  common  fund.  Suppose  a  man  carry  on 
business  as  an  apparently  sole  trader,  and  goods 
are  sold  to  him  and  another  jointly,  which  are 
carried  to  and  deposited  in  his  own  separate  ware- 
house, they  would  certainly  pass  under  the  assign- 
ment, although  the  bankrupt  would  be  possessed /ler 
tnie  etper  tout  a$  joint  tenant  with  the  other  person, 
but  he  would  be  also  possessed  of  a  moiety  really 
and  absolutely.  Every  partner  is  a  joint  tenant  of 
a  particular  description. 

Cur.  ado.  Vuit. 

Thomson,  Chief  BaroUj  now  delivered  the  opi- 
nion of  the  Court  He  announced  the  result  of 
their  consideration  to  be,  that  the  decision  in  the 
report  of  Stracy  v.  Deey^  did  not  touch  the  present 
inquiry,  and  then  proceeded  to  state  the  lead- 
ing circumstances  of  this  case.  The  ground  of  the 
action  was,  that  the  defendant  having  allowed  the 
bankrupt  to  keep  possession  of  his  share  in  the 
^stock  of  the  brick-making  business^  by  which  he 

had 
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acquired  a  false  and  delusive  credit,  as  to  1814. 
those  persons  to  whom  he  had  become  indebted  in  Coldwell 
his  trade  of  a  carpenter,  had  fallen  within  the  sta-  ^  *^* 
tute  of  the  21st  of  James  the  First.  That  statute 
has  certainly  provided  by  the  clause  which  has 
been  applied  to  this  case,  not  only  against  fraud, 
but  against  fair  transactions,  that  is,  against  fair 
transactions  which  might  be  productive  of  mischief 
to  third  persons,  as  where  property  has  been  bona 
jidt  assigned  by  the  bankrupt,  on  good  considera- 
tion, but  her  is  still  suffered  to  keep  possession,  and 
consequently  has  the  credit  of  the  apparent  owner- 
ship. The  short  case  here  is,  that  the  bankrupt 
and  the  defendant  were  actually  partners  in  the 
goods  in  question.  The  bricks  were  therefore  the 
joint  property  of  both,  as  tenants  in  common,  and 
the  possession  of  the  defendant  was  the  possession 
of  the  bankrupt.  It  is  a  very  different  case  where 
there  is  no  partnership  between  the  bankrupt  and 
the  person  claiming  to  be  interested ;  otherwise 
there  would  be  an  end  of  what  are  called  sleeping 
partnerships  altogether,  which  are  now  carried  on 
to  so  great  an  extent  in  this  country.-  If  under 
this  statute  wherever  joint  property  is  taken  by  the 
assignee  of  a  bankrupt  under  a  separate  commis- 
sion, you  deprive  a  solvent  partner  of  his  property, 
with  what  is  he  to  pay  the  partnership  debts,  which 
he  is  still  liable  to  be  ealled  on  for,  notwithstand- 
ing his  effects  have  been  seized  under  the  com- 
noission?  And  if  the  assignees  are  to  be  considered 
^  havbg  a  right  to  the  whole,  that  evil  must  be 
the  consequence.  It  would  be  a  monstrous  thing 
to  say,  that  if  an  individual  in  a  firm  become 
bankrupt,  the  other  solvent  partners  may  be  stripped 

K  of 


130 


i8i4. 


COLDWELL 
V. 

Gregory. 


CASES    IN    THE    EXCHEQUER, 

of  their  property,  and  thus  be  deprived  of  the 
means  of  satisfying  the  partnership  debts,  by  the 
bankruptcy  of  the  one  having  swept  away  the  joint 
property  of  the  whole.  I  am  not  aware  of  any 
case  which  goes  so  far  as  to  sustain  such  a  pro- 
position, our  opinion  therefore  is,  that  there  is  no 
ground  for  the  action  which  has  been  brought. 

Postea  to  the  Defendants. 


Wtdnetday 

In  an  inform- 
ation for 
duties  against 
the  pro- 
prietors of  a 
glass  manu* 
factory  the 
Court  will  not 
grant  a  view 
of  the  pre- 
mises where 
the  question 
may  be  tried 
by  the  pro- 
duction of  a 
model. 


Attorney  General  v.  Green. 

BOLLAND  moved  that  a  view  of  the  lear  of 
the  defendant's  glass-house  might  be  taken  before 
the  trial  of  this  information.  He  urged  that  it 
was  a  necessary  step  to  the  attainment  of  complete 
justice  in  the  present  case ;  and  produced  as  a  pre- 
cedent, an  order  of  the  Court  of  2d  May  \  770, 
made  in  the  case  of  The  Attorney  General  v. 
Gordon^  where  the  Court  had  granted  a  similar 
application  for  a  view  on  the  part  of  the  defendant, 
in  an  information  for  intrusion. 


[Chief  Baron.    That  precedent  is  in  a  suit  for 
land.] 


Dauncey  opposed  the  motion,  on  the  objection 
of  great  inconvenience  to  the  Board  of  Excise  if 
views  were  to  be  granted  in  all  cases  of  this  de- 
scription ;  and  stated  that  the  usual  mode  of  trying 
such  questions  had  been  by  means  of  a  model  of  any 
complicated  part  of  the  manufectory,  that  it  might 
be  found  necessary  to  explain,  to  assist  the  com- 
prehension of  the  jury,  which  had  always  been 

allowed 
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allowed  to  be  put  in  as  evidence,  on  proof  of  its       i8i4« 
correctness ;  and  he  quoted  a  case  of  The  Attorney  Attorney 
General  v.  Mat  hew  (a\  which  was  an  information    General 
for  preparing  and  sending  out  to  common  brewers,      Green. 
stale  beer,  beer-grounds,  and  sugar-water ;  where, 
though  a  rule  nisi  for  a  view  of  the  premises  had 
been  granted  in  the  first  instance,  it  was  subsequently 
discharged  on  cause  shewn,  and  the  information 
was  afterwards  tried  by  a  model  produced. 

Thomson,  Chief  Baron.  We  should  be  very 
^)aring  of  introducing  new  rules  in  these  cases, 
where  the  former  practice  has  been  found  suffi- 
cient to  answer  its  purposes.  During  the  short 
time  I  have  sat  here,  I  have  certainly  found  that 
the  mode  of  trying  these  questions  by  means  of 
model,  where  it  has  been  necessary,  fully  satis- 
factory. In  the  case  of  land  the  statute  of  the 
4th  and  5th  of  Anne^  c.  1 6,  §  8,  gives  a  right  to 
claim  a  view.  It  is  often  necessary  in  actions  of 
trespass  quare  clausumf regit.  And  informations  of 
intrusion  are  so  nearly  allied  in  their  nature  to 
such  actions,  that  the  Court  has  granted  views 
there,  on  the  principle  of  analogy.  So  also  in  ac- 
tions of  waste ;  but  there  is  no  satisfactory  reason 
shewn  for  it  here,  where  a  model  may  answer  every 

purpose. 

Motion  refused. 

(a)  HU.  Term  51  Geo.  III. 

THE    END   OF   TRINITY  TERM. 
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54  George  III. 
SERJEANTS    INN    HALL. 


^^^^     .  Lewis  v.  Harber. 


Friday 
15th  July, 

The  Court 


received. 


An  application  had  been  made  to  set  aside  the 
-vfin  not         award  in  this  cause,  which  had  been  made  a  rule 

order  money 

awarded  to  a  of  Court,  and  was  refused,  the  Court  having  pre- 
paid'into  ^  viously  made  an  order  on  the  plaintiff  to  pay  the 
Court  on  a  money  to  the  defendant  according  to  the  award,  and 
appeal  being  the  plaintiff  had  since  appealed  against  the  refusal 
crnsdj^but   of  that  application. 

utnble  secut  If 

bad^bwn  Dowdeswell  now  moved  for  leave  to  pay  the 

money  into  Court  to  await  the  event  of  the  appeal, 
and  stated  that  the  petition  had  been  signed  by 
counsel,  but  that- the  aj^peal  had  not  yet  been 
received  because  the  plaintiff  was  out  of  time  to 
present  it  this  session. 

The  Court  therefore  refused  the  present  motion, 
but  seemed  to  be  of  opinion  that  if  the  petition 
had  been  received  by  the  Lords,  there  would  have 
been  reason  for  allowing  the  motion,  on  the  ground 
that  the  money  ought  not  to  get  into  the  hands  of 
the  defendant  pending  the  appeal. 

Menzies 
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Mek2I£S  V.  F.  J.  RoDRiGUEs,  De  Paiva,  and     .^''1";''^^ 

loth  July. 

B.  J.    RODRIGUES.  '  ""^     ' 

A  BILL  had  been  filed  to  restrain  the  defendants  A  plaintiff 
from  proceeding  at  law  against  the  plaintiff,  in  two  taine/  an" 

•  '  •     •  • 

actions  which  had  been  commenced  by  them,  one  *nj"n?tJO'^  to 

^  '  restrain   pro- 

ID  the  name  of  Radrigues  and  Son,  and  the  other  ceedings  at 

m  the  name  of  De  Paiva^  to  recover  the  proceeds  caHed^on^to 
of  sale  of  1 29  bags  of  cotton  which  the  plaintiffs  ^y  '"^j* 
had  sold,  as  they  alleged,  for  and  on  the  account  sum  de- 
of  Rodrigues  and  Son,  as  their  agents,  under  a  hiw%nan^ 
consignment^of  these  goods  to  them  by  De  Paivdj  affidavit  of 
10  their  absence  from  England.     And  they  set  up  grounds,  by 
an  equitable  set  off  against  Rodrigues  and  Son,  for  defendants, 
the  amount  of  goods  consigned  to  them  for  sale,  *1**^  answer  of 

.  r^  /.      ,  .  ,       t  1      1  11  theotbcrsnot 

at  Uporto,   of  which  they  had  not  rendered  any  having  come 

ai^rniint  in,— nor  will 

*^^""''^  the  Court 

alternately 
dissolve  the 

All  the  defendants  had  appeared  but  De  Pavoaj  injunction, 
and  B.  J.  Rodrigues^   who  resided  abroad,  and 
therefore  the  injunction  had  gone  against  them. 

jP.  /.  RodrigneSj  who  was  in  England,  had  put 
in  bis  answer,  which  stated  that  the  goods  belonged 
to  De  Paiva  exclusively,  and  had  been  consigned 
to  the  defendant  JP.  /.  Rodrigues  alone,  and  he 
admitted  the  consignment  by  plaintiffs  to  Rodrigues 
and  Son  at  Oporto,  but  denied  that  the  plaintiffs 
had  been  employed  as  their  agents  for  seUing  these 
goods  of  De  Paiva. 

K  3  On 
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.     ^^^4*    ^       On  the  coming  in  of  this  answier  of  F.  J.  Rodri-' 

Menzies    gueSj  it  was  yesterday  moved  as  of  course,  on  the 

RoDRiGUEs  P^-rt  of  all  the  defendants,  to  dissolve  the  injunction^ 

mud  others,    but  no  order  nisi  having  been  previously  obtained 

and  served  on  the  plaintiffs,  that  motion  was  refused 

with  costs. 

Daunceyy  and  Wilson^  now  moved  on  the  part  of 
the  defendant  De  Paivdy  that  the  plaintiffs  should 
be  ordered  to  pay  into  Court  the  sum  of  2,597/. 
2s.  jd.  received  by  them  for  the  use  of  the  de- 
fendant, the  produce  of  the  cotton  sold  on  his 
account,  or  that  in  default,  the  injunction  might 
stand  dissolved,  without  further  order. 

The  present  application  was  made  on  an  affi- 
davit of  the  defendant  F.  J.  Radrigues^  which 
substantially  corresponded  with  his  answer,-  and 
concluded  with  a  statement,  that  to  his  belief,  the 
answer  to  be  put  in  by  the  defendant  De  Paiva 
would  not  afford  any  other  information  beyond  that 
furnished  by  the  deponent's  answer. 

It  was  now  urged  by  the  defendant's  counsel,  that 
,  this  was  an  attempt  on  the  part  of  the  plaintiff  to 
keep  in  their  own  hands  the  money  produced  by 
the  sale  of  these  cottons,  on  pretence  of  their  being 
accountable  to  Rodrigues  and  Son  only,  against 
whom  they  had  a  set-off;  and  that  if  such  a  bill 
were  maintainable  it  might  be  carried  so  far  as  to 
affect  an  indefinite  number  of  consignors  of  goods 
to  any  single  house. 

Graham, 
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[Graham,  Baron.     This  injunction  is  gone  on       1814^ 
merits,  and  no  facts  are  brought  before  the  Court    Menzies 
on  which  we  can  set  it  aside.     The  answer  shpuld  ^      '°' 
have  shewn  grounds  for  such  a  proceeding.]  and  others. 

There  have  been  instances  where  the  Court  have 
ordered  a  plaintiff  to  pay  money  into  Court,  al- 
though the  injunction  has  not  been  dissolved. 
Potts  V.  Butler  (a).  Peters  v.  Ervingj  cited  in 
Sholbred  v.  Macmaster  (b). 

'  Martin,  &  Roupell,  opposed  the  motion,  as  sub- 
versive of  the  practice  of  the  Court,  this  being  an 
attempt  to  effect,  by  a  subsequent  affidavit,  what 
could  not  be  done  by  the  defendant's  answer,  and 
contended,  that  before'the  injunction  could  be  dis- 
solved the  defendants  should  shew  the  Court  that 
De  Paiva  would  sustain  an  injury  by  its  conti- 
nuance;— that  it  did  not  appear  that  Rodrigues 
and  Son  were  not  accountable  to  De  Paiva,  or 
thatDe  Paiva  had  not  been  satisfied,  whose  answer, 
when  it  should  come  in,  they  would  have  a  right 
to  use,  and  it  might  decide  this  question  in  the 
plaintiff's  favour. 

Dauncey,  in  reply.  The  facts  contended  to  be 
required  to  be  stated  by  the  defendant,  are  already 
stated  by  the  affidavit  of  the  plaintiff.  Rodrigues, 
at  least  was  bound,  in  common  honesty,  to  bring 
the  action  for  these  proceeds.  The  defendants  now 
only  ask  the  alternative  of  dissolving  the  injunction, 

(a)  1  Fowler  127.  (i)  3  Anstruther  366. 

K  4  O^ 
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or  having  the  amount  paid  into  Court,  where  it 
Menzies    would  be  safe,  and  the  plaintiffs  ought  not  to  be 
Roi>R?GUEs  allowed  to  retain  this  money  in  their  hands  till  De 
and  others.   Paiva  has  answered. 

[Graham,  Baron.     We  ought  not  to  call  on 
merchants  in  this  way,  and  take  a  large  sum  of 
money  out  of  their  hands  to  their  great  inconveni- 
•    ence,  because  they  have  a  lien  on  it.] 

The  plaintiff's  lien  in  this  case  is  not  for  a  debt 
dtie  from  the  defendants,  but  for  their  misconduct 
in  neglecting  to  sell  goods  consigned  to  them  for 
that  purpose,  a  lien  for  consequential  damages. 
De  Paiva  ought  not  to  have  been  made  the  subject 
of  this  joint  bill. 

Thomson,  Chief  Baron.  It  seems  to  me  that 
the  motion,  as  now  made,  is  merely  an  endeavour 
to  substitute  the  answer  of  one  defendant  in  lieu 
of  those  of  the  others,  which  are  not  come  iri.  By 
answer  I  mean  this  affidavit.  There  is  no  ob- 
jection on  the  face  of  the  bill,  if  the  facts  are  true, 
to  inferring  an  equity  against  De  Paiva.  He  might 
have  demurred  without  signature  if  an  equity  had 
not  been  inferrible,  and  if  he  had  been  impro- 
perly mixed  with  other  defendants,  that  would 
also  have  been  good  ground  of  demurrer.  The 
bill  fe  verified  by  affidavit,  reducing  it  to  the  com- 
mon case  of  an  injunction  obtained  against  a  de- 
fendant residing  abroad  who  has  not  put  in  his 
answer.  Here  is  no  attempt  made  to  dissolve  the 
order  for  any  insufficiency  in  the  plaintiff's  affi- 
davit 
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davit.    The   plaintiff  has  a  right  to   know   how       ^814, 
matters  really  stand  between  the  several  defend-     Menzies 
ants.    We  cannot  give  any  opinion  as  yet  on  the  rqujJ'ic^jes 
merits.    That  can   only   be   done  when  all   the  and  others, 
answers  have   come   in.     The  present  motion  is 
clearly  irregular. 

Graham,  Baron.    It  is  of  vast  importance  that 
the  rules  of  practice  should  be  distinctly  known. — 
We  must  take  it  that  there  is  equity  on  the  face  of 
the  bill,  because  there  is  no  demurrer.     The  plain- 
tiiTs  affidavit  shews  an  equity  against  De  Faiva, 
and  then  the  injunction  goes  against  him.     A  mo- 
tion is  afterwards  made  to  dissolve  that  injunction, 
^'bich  is  refused ;  and  then  an  attempt  is  made  to 
effect  the  same  object  by  an  affidavit,  and  such  a 
mode  of  proceeding  is  irregular.     The  defendant, 
vho  cannot  stand  on  the  merits  of  his  answer,  tries 
the  experiment  of  an  affidavit,  by  which  he  calls 
on  a  merchant  to  pay  into  Court  a  large  sum  of 
money,  or  that  the  injunction  may  be  dissolved. 
They  would  use  this  affidavit  to  contradict  the 
affidavit  of  merits  of  the  bill,  and  thus  we  should 
be  obliged  to  hear  the  whole  merits  of  the  cause 
on  affidavits.     The  time  of  the  Court  has  been 
wmecessarily  occupied  by  this  motion,  which  is 
totally  without  foundation. 


Richards,  Baron,  absente. 


Motion  refused. 
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Friday 
S4(A  Juiy. 


Hawkins  V.  Ramsbottom  &  Co. 


Equiubic  J^  Y  indenture  of  the  26th  of  August  1 809,  made 
"*"der^"'  between  Mattheiv  PhiUipSy  of  the  one  part,  and 
deposit  of  Samuel  Hazvkins  and  Henry  Phillips^  of  the  other 
^y  of  pied«,  P^  reciting  a  proposal  on  the  part  of  the  said  AI. 
cannot  effect    Phillips  to  deposit  the  deeds    thereinafter  men- 

z  valid  assign-    , 

ment  of  the     tioned,  in  the  hands  of  the  said  Samuel  Hawkins 

m 

prisTdThcrein"  ^^^  ^'  PhiUipSy  for  securing  certain  sums,  amount- 
in  the  event  ing  toj  3,000 /.  it  was  witnessed,  that  he  had  ac- 
so  pledging  cordingly  deposited  with  them  two  indentures  of 
InrbaniT-^™  lease,  of  Certain  leasehold  premises  at  Brighton, 
rupt,  unless  and  the  subsequent  assignments,  and  certain  arti- 
of  the^lnk-^  ^^^  of  agreement ;  to  hold  the  same,  and  all  benefi- 
the  coiiV".  ^^^  interest,  right,  title,  and  property  therein,  and 
ance^though  to  the  hereditaments  and  premises,  and  resulting 
8aiebeg?ven  advantages  comprised  in  the  same  respectively, 
by  the  agree-  ^^^^  ^^^  ^^  g^j  Samud  Howkins  and  H.  Philr 

ment  entered 

into  at  the  iips.  in  as  full  &c.  Covenant  that  the  said  inden- 
deposit,  on  tures  ftc.  should  not  be  redeemed  until  payment  of 
^T^^  h^  ^^  money  and  interest,  due  &c. ;  and  that  in  case 
money  in-  tocy  should  be  desirous  of  calling  in  the  said  money, 
secured,  ^f  no  ^'  Bhould  be  lawful  for  them  so  to  do,  upon  giving 
such  notice     gjx  months  notice  in  writing  to  the  said  M.  Phil- 

has  been  ....  ® 

given.  lipSy  withm  which  space  he  undertook  to  pay  all 

principal  and  interest,  and  in  default,  that  the  said 
S.  Hawkins  and  H.  Phillips  might  sell  and  dis- 
pose of  the  hereditaments  and  premises  comprised 
therein,  and  discharge  purchasers  by  their  re- 
ceipt. 

By 
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By  indenture  of  the  1 6th  of  April  1810,  the  said  1814- 

S.  Hawkins  and  H.  Phillips  assigned  the  several  sums  h  a  wki  ns 

of  money  secured  by  the  said,  several  indentures  to  v- 

Rambottam  &  Co.  upon  trust,  for  securing  a  ba-  ^q^  ^  ^J. 
lance  of  accounts,  and  appointed  the  said  Ramsbot- 
torn  &  Co,  their  attornies. 

In  May  1811,  a  commission  of  bankrupt 
issued  against  Matthew  Phillips^  and  in  June 
following,  his  estate  and  effects  were  seized  and 
assigned  to  John  Newman^  one  of  the  defendants. 
In  the  next  July  Newman  was  discharged  from 
being  the  assignee  by  order  of  the  Lord  Chancellor, 
on  petition,  and  a  new  choice  of  assignees  was  di- 
rected to  take  place,  but  no  assignment  was  ever 
executed. 

By  a  decree  of  the  Court,  made  in  this  cause 
the  24th  of  January  1812,  it  was  ordered,  that  the 
defendants  should  be  at  liberty  to  sell  the  premises 
before  the  deputy  remembrancer,  and  they  were 
accordingly  sold ;  and  the  Commissioners  for  the 
Afiairs  of  Barracks  became  the  purchasers,  and 
paid  the  purchase  money  into  Court.  But  they 
having  objected  to  the  deputy  remembrancer's 
report  of  the  validity  of  the  title,  suggesting  that  the 
assignees  of  the  bankrupt  were  necessary  parties  to 
the  assignment  of  the  premises  to  them,  and  that 
objectioq  being  over-ruled,  the  solicits*  for  the 
commissioners  filed  their  exceptions.  The  defend- 
ants then  obtained  an  order  ni^  for  confirming  the 
report :  and  cause  having  been  shewn, 

Thomson 
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^^H*  Thomson,  Chief  Baron,  now  delivered  the  dpi- 

Hawkins    "^^"  of  the  Court.  After  stating  this  case,  and  setting 
w.  out  the  different  deeds. — These  exceptions  depend 

TOM*&  O).  ^^  *^®  effect  of  the  assignment  of  the  premises, 
and  the  power  of  sale  given  by  the  bankrupt  to 
Hawkins  &  Phillips.  It  is  contended  on  the  part 
of  the  Commissioners,  that  on  this  title  of  the 
Ramsbottoms,  no  good  and  effectual  assignment 
can  be  made  by  them,  without  the  concurrence  of 
the  assignees  of  the  bankrupt,  and  their  joining  in 
the  conveyance  of  the  premises.  That  must  depend 
on  the  effect  of  the  deeds.  It  does  not  appear  that 
in  point  of  fact  any  anterior  assignment  of  the  pre- 
mises comprised  in  the  lease  ever  took  place  :  the 
whole  was  done  by  way  of  deposit  or  pledge.  Cer- 
tainly, according  to  the  rule  now  pre  vailing  in  equity, 
adepositof  title  deeds  amounts  to  an  equitable  mort- 
gage, and  the  mortgagee  retaining  such  security  is  not 
entitled  to  be  admitted,  to  prove  as  a  creditor  under 
the  commission.  But  the  ^question  is,  whether  the 
title  is  free  from  claim  by  the  assignees  of-  Matthew 
Phillips.  The  power  of  sale  is  given  to  Hawkins 
&  Phillips,  in  the  event  of  the  money  due  to  them 
not  being  paid,  upon  their  giving  Matthew  Phillips 
six  months  notice  in  writing  to  pay  it  off!  Now,  it 
is  not  contended  that  any  such  measures  have  been 
taken.  When  the  deeds  were  pledged,  it  was  agreed 
that  in  default  of  payment  of  the  money  they 
should  have  power  to  sell ;  but  for  wh^t  purpose  ? 
to  repay  the  money  which  should  be  ultimately 
due.  The  only  question  is  then,  whether  to  com- 
plete the  title  here  to  a  purchaser,  the  assignees  of 
the  bankrupt  are  material  parties  to  the  assurance. 

And 
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And  as  there  is  nothing  to  bar  them  of  their  equity       ^^^4^ 
of  redemption,  their  concurrence  is  necessary  to  the    hawkins 
conveyance  of  the  premises.     There  was  a  time         v. 
when  Newman  was  chosen  assignee,  and  he  might    ^q^^  co, 
then  have  conveyed ;  but  as  that  assignment  was 
inconsistent  with  the  interest  of  the  general  credi- 
tors, on  an  application  to  the  Chancellor  he  was 
removed,  and  no  assignment  has  since  been  made. 
Therefore,  as  there  can  be  no  effectual  title  without 
the  concurrence  of  the  assignees  of  the  bankrupt, 
we  are  of  opinion,  That 

The  Exceptions  must  be  allowed. 


END  OF   THE     SITTINGS    AFTER   TRINITY    TERM. 
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Michaelmas  Term, — 55  Geo.  IIL 


1814. 
Hope  x>.  Atkins.  '    ivS^ 

nth  No9. 

Taunton,  rV.  E.  applied  tothe'Court  for  Psupitesti- 
a  rule  to  shew  cause  why  the  verdict  which  had  ^cred  merely 
been  found  for  the  Plaintiff  at  the  last  Assizes  for  ^  f*?^*^'*  ? 

wnttcn  mc- 

the  county  of  Oxford  should  not  be  set  aside,  and  moraadum, 
anew  trial  granted,  on  the  objection  that  evidence  ^ywayvary- 
had  been  then  rejected,  which  he  submitted  ought  l^^s  or  alter- 

.11  •       t  ing  Ac  terms 

to  have  been  received.  ofir,  is  inad- 

missible. 

The  action  was  assumpsit  for  goods  sold  and  de-    !^^^  ^^^^ 

.      .  ^  ^1"  not,  on  a 

iivered.     On  the  trial  it  appeared  that  a  person  of  motion  for  a 
the  name  of  Kersey  had  agreed,'  on  the  part  of  the  "n^ffidavit^ 
defendant,  to  purchase  of  the  plaintiff  a  certain  ^X  ^^*»  ^ 

/•  1      1  i-  which  might 

quantity  of  barley;  and  that  a  memorandum  of  the  have  been 
barg^n  was  made  in  writing  at  the  time,  by  the  wTrd^at^NUr 

L  parties,  ^^^ 
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iBij-  parties  in  these  words ;  "  Bought  of  Mr.  fFUtiam 
Hope  "  Hope^  of  Fullbrooky  about  seven  quarters  of 
Atkiv  "  barley,  at  77^.  per  quarter,  as  per  sample,  and 
^  100  quarters  of  barley,  at  50^.  per  quarter,  and 
^'  61.  again,  except  the  quantity  should  not  be 
"  sufficient  to  make  the  100  quarters  up,  excluding 
"  a  small  rick,  which  is  preserved  for  seed  for  the 
**  year  1814,  which  are  to  be  delivered  in  the  course 
"  of  a  month;  the  money  to  be  paid  on  delivery 
^^  if  required. 

"  Saturday,  Oaober  2,  1 8 1 3." 

Tlie  counsel  for  the  defendant  attempted  to  shew 
by  the  evidence  of  Kersey^  that  he  had  expected 
that  the  whole  of  the  barley  to  be  delivered  con- 
formably with  the  agreement,  would  have  proved 
to  be  similar  in  quality  to  that  which  had  been 
pulled  from  the  rick,  and  shewn  by  way  of  sample : 
but  th'e^Judge,  (Mr.  Baron  Richards)  was  of  opi- 
nion, and  ruled,  that  such  oral  testimony  could  not 
be  admitted  in  explanation  of,  or  addition  to,  the 
written  memorandufti;  and  that  the  parties*  were 
absolutely  bound  by  its  import,  and  subject  to 
such  tertns  alone  as  were  to  be  collected  from 
its  contents. 

In  support  of  the  present  motion,  the  scope  of 
the  argument  was,  that  the  doctrine  deducible  from 
the  cases  which  seemed  to  establish,  in  many  in- 
stances, the  principle  of  excluding  parol  testimony 
in  aid  of  written  evidence,  did  not  extend  to  the  re* 
jection  of  such  oral  proof  as  would  merely  and  con- 
sistently explain  a  written  document,  without  in  any 

degree 
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deg^e  varying  or  impugning  it;  and  that  on  the 
contrary,  there  were  cases  which  intrenched  on 
such  an  extension  of*  the  rule.  In.  Bateman  v. 
Phillip  (a) J  where  the  defendant  had  promised  by 
letter  to  pay  the  debt  due  to  David  Williams,  in 
consideration  of  plaintiff  forbearing  to  sue; — the 
objection  taken  was,  that  the  letter  not  containing 
the  ^ole  of  the  purposed  agreement,  and  requiring 
parol  evidence  to  explain  it,  came  within  the  4th 
clause  of  the  Statute  of  Frauds;  but  the  Court  held, 
that  as  the  parol  testimony  did  not  extend  the  terms 
of  the  agi-eement,  it  did  not  bring  it  within  the 
Statute.  So,  in  The  King  v.  The  Inhabitants 
of  Laindon  (bX  the  pauper  had  been  admitted 
to  prove  facts,  explanatory  of  the  unstamped  agree- 
ment, under  which  it  had  been  contended,  that 
he  had  become  an  apprentice.  On  proof  of  those 
facts  the  agreement  was  shewn  to  be  in  effect  a 
contract  of  apprenticeship,  not  of  hiring  :  and,  on 
the  hearing  of  the  case,  the  Court  held  that  such 
evidence  not  being  contradictory  to,  but  explana- 
tory of  the  agreement,  had  been  rightly  received. 

Thomson,  Chief  Baron.  This  seems  to  be  a 
plain  and  common  case.  It  has  been  frequently 
held  to  be  a  settled  rule,  that  nothing  parol  shall 
be  received  in  addition  to  any  agreement  which  has 
been  reduced  into  writing.  In  Meres  v.  AnseU(cX 
the  attempt  made  before  Lord  Mansfield  was  not 
to  contradict  but  to  modify  the  agreement. — Here, 
the  parties  having  set  down  the  terms  of  the 

(a)  15  East  373.  (b)  8  T.  B.  379* 

(<i)  3  Wib.  375.  Sed  M.  Cufv.  Perm,  1  Mauk &  Sehoyn,  ^i- 

L  2  contract 


146 


1814. 


Hope 

Atkins. 
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contract  in  writing,  nothing  ought  to  have  been 
received  in  evidence,  in  addition  to  those  terms,  by 
which  their  interpretation  might  be  qualified  :  and 
therefore  I  think  my  brother  Richards  right  in  the 
course  which  he  ad  opted' at  Nisi  Prius.  "    n 

Graham  and  Wood,  BaranSy  concurring, 

Rule  refused  *. 

An  affidavit  was  tendered  to  the  Court,  stating 
among  other  things,  that  the  barley  had  been  injured 
*by  a  threshing  machine ;  but  it  was  rejected  as  an 
attempt  to  bring  forward  facts  which  should  have 
been  used  at  Nisi  Prius  only. 

•  Vide  Pawelf  v.  Edmunds^  19  East,  6. 


Same  Day, 


The  Court 
will  not 
change  the 
venue  in  any 
case  where  a 
trial  has  been 
had. 


Butts  v.  Bilk. 

A  New  trial  having  been  ordered  in  this  cause, 
Dauncey  moved  to  change  the  tentAe  from  Surrey 
to  Middlesex^  on  an  affidavit  of  the  plaintiff's 
attorney,  that  all  the  plaintiff's  witnesses  resided 
in  Middlesex^  and,  as  deponent  believed,  the  de- 
fendant's also ;  but 

The  Court  observed,  that  the  circumstances  set 
forth  in  the  affidavit  were  not  sufficient  to  induce 
them  to  accede  to  the  application,  even  if  a  trial 
had  not  been  already  had  ;  and  they  decided  gene- 
rally, that  they  could  not,  in  any  case  of  a  new 
trial,  direct  the  *benue  to  be  charged  on  an  ex  parte 
application. 

..    Per  Curiam.  Motion  refused,  ^ 
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Edwards  *o.  Hogarth.  Tuesday, 

tid  Nov, 

Motion  for  an  injunction,  on  opening  a  mate-  where exccp- 
rial  exception  to  the  defendant's  answer.  been  fii^*^ 

nunc  pro  tunc^ 
the  Court  will 

I/mLt,  admitting  the  exception  to  be  material,  not  grant  an 
contended,  that  as  the  plaintiff  not  having  filed  his  o^^^^^^^ 
exceptions    in  due  course,    had   been   permitted  ^f^a^^^^ccp- 

^,       ,  ,  tiODy' unless 

to  file  them  nunc  pro  tunc j  there  was  no  case  or  the  plaintiff, 
instance  in  practice  to  be  produced  of  an  injunction  hii  orSr  rive 
having  beeil  applied  for  and  granted  under  such  afo«j:-<i>y 

.  J  i_      J-  .•        -L    j»    L.  '    ^  rule  for  ar- 

circumstances ;  and  be  distinguishea  this  case  Irom  guing  the  ex- 
that  of  a  defendant  being  in  contempt  for  want  of  **P^®***- 
appearance  or  answer. 

On  the  other  hand  it  was  submitted,  that  this 
motion  was  consistent  with  the  terms  of  the  order, 
and  the  answer  being  excepted  to,  could  not  be  pro- 
ceeded on,  and  the  parties  must  be  considered 
therefore  as  being  in  the  same  situation  as  if  no 
answer  had  been  put  in. 

The  Court,  after  conferring  with  the.  Officer,  inti- 
mated that  the  Plaintiff  was  at  present  irregular,  in 
not  having  adopted  the  proper  course  on  obtaining 
his  order,  whidi  was  to  have  pven  a  four-day  rule 
for  arguing  the  exceptions. 

The  Plaintijf  accordingly  withdrew  his  motion. 


h  3  The 
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Mdn%.         The  Attorney  General  v.  Borrodaile. 

November  28. 


The  owner-  ^  jg^  information  had  been  filed  against  the  de- 

toipof  trad-    ^  •         .  , 

ing  vetieU  let  fciulant  in  Michaelmas  term,.  1813,  at  the  suit  of  the 
tracte/orVpn*  Crown,  to  recover  the  penalty  under  the  46th 
ccrn  in  the  (J^o.  3,  for  omitting  to  make  a  joint  return  to  the 
trade,  within   property-tax  as  directed  by  that  act. 

the  meaning 
of  the  46th 

G«®-  3-  The  first  count  of  the  information  stated  that 

owners  ^P'  ^^  defendant  was  a  person  carrying  on  a  trade, 
such  ships  adventure,  and  concern  in  copartnership  with  cer- 
partncrs.'*  tain  Other  persons,  to  His  Majesty's  Attorney 
The  slijp^s  General  unknown,  in  a  certain  ship  called  the  JEl- 
mwiaging^'^  phinstoTiCj  in  the  ward  of  Langb(mrne,in  the  city  of 
prt-owncr,is  Ijyndon,  and  that  he  and  the  said  persons  so  carry- 
make  a  joint  ing  on  such  trade,  &c.  became  chargeable  to  certain 
we^Ttc  ^^^  ^"^i^s>  payable  to  his  Majesty,  under  the  act  of  46 
profits  of  the  GcQ.  3,  ch.  65,  (setting  out  t/ie  title) :  That  the  de- 
the  property  fendants,  at  the  several  times  in  that,  and  the  next 
^^*  following  count  mentioned,  was  the  precedent  act- 

ing.partner  in  the  said  trade,  &c.  and  who,  as  such 
acting  partner,  ought,  according  to  the  forms  and 
directions  of  the  said  act,  to  have  prepared,  and 
delivered,  on  the  behalf  of  himself  and  his  part- 
.  ners  in  the  said  trade,  &c.  a  return  in  i^Titing,  of 
the  amount  of  the  profits  and  gains  arising  to  them 
therefrom. — That  before,  and  at  the  lime  of  the 
committing  the  offences  after  mentioned,  to  wit,  on 

the 
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the  9th  of  Aprilj  1812,  one  John  Lyon  was  an       1814. 
assessor  for  the  duties  chargeable  under  the  said  Attorney 
act  of  Parliament,  for  the  year  commencing  from  General 
the  5th  of  April  1812,  and  ending  on  the  5th  of  borro- 
Afril  1813  ;  and  that  the  said  John  Lymi,  before  »aile. 
tbe  time  of  the  committing  the  offence,  according  to 
the  form  and  directions  of  the  said  act,  on  the  9th 
of  April  1812,  gave  the  said  defendant,  and  left 
at  the  house  where  the  said  trade  was  caried  on,  in 
the  ward  aforesaid,  the  usual  notice  (setting  it  out) 
requiring  him  to  fill  up  and  deliver  to  the  said  John 
Lyon,  at  the  Office  of  the  said  commissioners,  such 
of  tbe  forms  therein  stated  as  were  applicable  to 
his  case,  averring  that  one  of  such  forms  was  the 
forai  of  a  return  of  the  gains  and  profits  arising 
irom  {property  or  profits  not  coming  within  any  of 
the  foregoing  heads,  except  lands,  &c.*  or  other  pro- 
perty of  which  no  return  was  required  to  be  made, 
and  that  another  of  the  said  forms  was  tbe  form  of 
a  declaration  to  be  made  by  a  precedent  acting 
partner,  in  the  firm  of  persons  carrying  on  trade.  Sec. 
in  copartnership,  according  to  the  directions  of  the 
said  act ;  and  that  one  of  the  said  formsr  was  ap- 
plicable to  the  said  profits  of  the  said  trade,  &c. 
but  that  defendant,  &c.  and  that  at  the  time  of 
exhibiting  of  this  information,   neither  defendant 
and  tbe  said  other  partners,  or  any  or  either  of 
them,  had  been  in  any  manner  assessed  to  the  said 
duties  for  or  in  respect,  ^&c.  whereby  defendant 
forfeited  the  sum  of  50/.  they  nor  either  of  them, 
havmg  been  assessed  at  double  the  duty  for  which, 
&c. — Second  count  differed  in  setting  out  the  notice 
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in  substRDce  only,  not  at  length. — Third  count  m 
describing  defendant  as  the  partner  first  named  in 
the  instrument  of  partnership. — Fourth  count  dif- 
fered,from  the  third,  as  the  second  from  the  first. — 
The  fifth  count  laid  the  joint  trade,  &c.  as  carried  on 
under  the  firm  of  fF.  ^orrodaiky  and  averred  that 
defendant  as  the  partner,  named  singly  ought  to 
have  made  the  return  for  himself  and  his  partners 
therein ; — and  the  sixth  count  differed  from  the  fifth 
as  the  fourth  had  done  from  the  third. — Plea^ 
General  Issue. 


At  the  trial  before  the  late  Lord  Chief  Barony 
at  the  sittings  after  Michaelmas  term,  1813,  th« 
Jury  found  a  verdict  for  the  Crown  for  one  penalty, 
subject  to  the  opinion  of  the  Court  on  the  following 


case: 


.  That  at  the  times  mentioned  in  the  information 
the  defendant  was  a  part-owner  in  the  said  ship 
Elphmstone.  therein  mentioned,  and  jointly  inte- 
rested with  other?  in  the  profits  of  the  said  ship, 
which  at  those  times  was  chartered  to  the  East 
India  Company  J  and  employed  by  them  ;-^that  at 
those  times  there  were  some  profits  and  gains  aris- 
ing from  such  employment  of  the  said  ship,  which 
said  defendant  contends  are  not  chargeable  on  all 
her  owners  jointly,  as  partnership  profits; — that  at 
the  several  times  in  the  information  mentioned, 
the  following  persons  were  owners  of  the  said  ship, 
Xfiz.  the  defendant  JVm.  Borrodmle,  Richardson 
Borrodaite,  Robert  Hudson^  Sir  James  Sibbald,  Bart 

John 
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John  Griffiths,  Captain  MHHkin  Craig,  Messrs.  .  .^^^4-  ^ 
Thomas  Todd,  &  C.  A,  Ferguson,  T.  Lester,  Arch.  Attorney 
Paston,  J.  Allen,  the  executors  of  Dr.  Adams,  dcr  *^*^^^ 
ceased,  fV.  Bawtry,  Messrs.  T,  Bail^  and  Dan.  Borro- 
Barber,  and  Messrs.  S,  and  D.  Brent  \ — that  on  ^^^^"" 
tbe  loth  of  January  1803,  the  Elphinstone  was 
owned  by  add  registered  in  the  names  of  Moses 
Agar,  James  AUey,  the  Bight  honourable  Lord 
Kdth,  the  said  T.  Lester,  A.  Paxtm,  James  Sib- 
bald,  John  Griffiths,  N.  Allen,  deceased,  and  the 
said  T.  AUen^  the  said  W.  Bawtry y  Daoid  Gordon, 
Jfhfi  Biddulph,  and  fF.  Stanley,  the  said  T.  Bailey,^ 
W.  BaH^,  and  D.  Barber,  the  said  Dr.  Alex. 
Adams,  G.  V.  Nemburg,  and  the, said  T.  Todd  and 
C.  A.  Fergusbn,  and  John  Howes,  deceased,  and 
that  the  same  now  belong  to  the  owners  first  named, 
under  ten  changes  by  transfers  and  deaths  in  the 
several  years  1806-7-8-9  and  11. — That  the  de- 
fendant at  the  said  several  times  mentioned  in  the 
information,  was  managing  or  acting  part-owner, 
and  husband  of  the  said  ship,  and  in  receipt  of  all 
the  earnings  thereof  in  the  first  instance ;  and  that 
he,  together  with  the  captain  of  the  said  ship,  and 
one  of  the  other  owners  chartered  her  to  the  East 
India  Company. — That  the  defendant  ^ve  orders 
for  the  repair  of  the  ship,  had  the  management 
of  her  disbursements  in  the  same  way  that  an 
ordinary  ship's  husband  has,  but  each  part  owner 
insured  his  otvn  particular  share,  at^  his  own  sepa- 
rate expense,  or  remained  uninsured,  as  he  thought 
fit  r--That  a  commission  and  other  advantages  were 
payable  and  allowed  by  the  general  owners  of  the 
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1814^    ^  ship  to  the  managing  owner  or  husband :    Tliat 
Attorney   ^^  business  of  the  said  ship  was  conducted  at  the 
counting-house  of  Messrs.  tV.  and  R.  BarrodaUe^nd 
Co.  (which  firm  consists  of  the  defendant,  the  said 
Richardson  Bcrradaik  and  Robert  Hudson^  and  of 
which  the   defendant  was  the  ]N'ecedent   acting 
partner)  situate  in  the  ward  of  Langboume  afore- 
said : — That  the  defendant  as  managing  own^  or 
husband  accepted  all  bills  drawn  on  the  said  ship, 
and  gave  receipts  and  checks  on  his  bankers  on 
account  of  the  ship,  and  acted  in  all  other  respects 
in  the  management  of  the  said  ship : — That  there 
was  no  copartnership  name,  style  or  firm  under 
which  the  concern  of  the  general  owners  oi  the 
ship  was  carried  on;  nor  any  other  deed,  instru* 
ment,  or  agreement  of  copartnership  between  the 
part-owners, .  or  any  of  them,  than  such  as  the 
above  facts  in  the  opinion  of  the  Court  shall  prove : 
— That  the  notice  papers  were  served  on  the  de- 
fendant as  mentioned  in  the  information : — ^That 
the  said  John  Lyon  was  such  assessor,  as  is  therein 
mentioned  : — That  the  profits  of  the  said  ship,  if 
chargeable  at  all  to  the  defendant,  were  chargeable 
in  the  ward  mentioned  in  the  information  : — ^That 
the  defendant  made  no  return  of  the  profits,  and 
gain  arising  to  himself,  and  the  other  part-pwners 
of  the  said  ship,  jointly  and  in  one  sum ;  but  he 
returned  the  profits  of  his  own  and  partners  shares: 
— That  the  defendant  is  part-owner  in  other  East 
India  ships,   with  divers  other  persons,  some  of 
whom  are,  and  some  are  not,  part-owners  in  the 

E^hmstone^  on  which  losses  accrued  during  the 

same 
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same  year  in  which  the  aforesaid  profita  were  made       1814^ 

by  the  Elphinstone.  Attorn  ex 

GnxEtukL 

This  case  was  argued  in  last  Trinity  term,  by        bajl^ 

22  June. 

Abbott,  on  the  part  of  the  Crown, .  &  '       ^       ' 

Maryattj  for  the  defendant. 

» 

The '  Court  desiring  a  further  argument,   it  was      is  Nw. 
accordingly  re-argued    in   the    next    Michaelmas 
term  by 

ft 

Daunccifj  in  support  of  ^he  verdict,  & 
Martin,  contra. 

« 

m 

i  . 

The  questions  aribing  oa  this  cas^  were  stated 
and  admitted  to  be, — Fhrst,  Whether,  by  the  terms 
of  the  act,  the  part-owners  of  a  ship,  were  required  ta 
make  a  joint  return  of  the  aggregate  profits  made 
by  theniv  conformably  with  the  accustomed  course 
in  the  case  of  acknowledged  partnership  concerns, 
— or  whether  it  was  competent  to  each  part-owner,' 
to  loaice.i^  distinct  and  several  return  of  the  profits^ 
m^  by  him,  in  his  particular  share  ;-*^aiid  secondty,i 
(If  the  Court  should  decide,  that  a  joint  return  was 
re(|uired)  whether,  tbe  defeadaot,  as  managing  pari* 
ow4im*>  or  chip's  husband  >  wns  the  peraon  called  on 
by  t))e  ecti  to  make  that  retam.  . 


it 
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be  a  question  of  considerable  magnitude,  as  affecting 
the  interests  of  the  revenue ;  for  that  by  the  Court 
putting  such  a  construction  on  the  Act,  as  would^  in 
future,  enable  the  assessor,  to  resort  to  the  person 

^  among  the  various  owners  of  the  shipping  interest, 
who  should  be  found  in  the  situation  of  the  defen- 
dant,  for  a  joint  return  on  the  aggregate  profits 
made  by  the  concern  up  to  the  particular  period, 
the  Crown  would  acquire  the  very  material  advan- 
tages, of  facility  in  discovering  the  owners  (which 
was  now,  notwithstanding  the  provisions  of  the 
Register  Act,  extremely  difficult)  and  of  certainty, 
in  fixing  the  true  amount  of  the  ships  earnings,  which 
so  many  individual  returns  had  been  found  never 
wholly  to  furnish — facilities,  which  it  must  have  been 
the  intention  of  the  Legislature,  to  have  afforded, 
by  requiring  from  among  such  scattered  interests, 
that  a  joint  return  of  the  amount  of  their  general 
profits  should  be  made  by  the  person  mana^ng  the 
concern.  The  points  insisted  on  in  argument  for  such 
a  construction  were, — tiiat  the  nature  of  the  tax,  (as 
affecting  such  union  of  property  as  that  of  the  own^- 
ship  of  vesseb  is)  required  a  simple  mode  of  asc^r* 
taining  the  profits,  which  should  obviate  the  difficul- 
ties arising  to  the  collection  of  the  tax,  amidst  such  a 
complication  of  interest  That  was  contended  to  be 
the  principle  and  object  of  requiring  a  joint  return  at 
aU;  and  such  property  as  this  could  never  be  supposed 
to  have  been  privileged  by  exemption  finom  the  re- 

^quisitions  of  this  Act  On  the  contrary,  the  statute* 
has  embraced  every  species  of  property  as  compre- 
hensively as  possible;  and  it  has  provided  against 
the  possibility  of  a  doubt,  by  extending  itself  not 

only 
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Only  to  all  trade,  but  to  every  concern  in  the  nature 
of  trade.  And  lest  the  clause  affecting  such  con-  Attobnbt 
cerns  should  be  dubious  or  equivocal,  and  liable  to  ^^^^^^^ 
misconstruction,  there  are  certain  rules  for  ascer-  Borbo- 
laiuing  its  application  to  particular  cases,  the  third  ^^"'■- 
of  which  directs  that  *^  the  computation  of  duty 
'' arising  in  respect  of  any  trade,  manufacture, 
*^  adventure  or  concern,  or  any  profession  carried 
"  on  by  two  or  more  persons  jointly,  shall  be  made 
'\  aod  stated  jointly,  and  in  one  sum,  and  separately 
''  and  distinctly  from  any  other  duty  chargeable 
*'  on  the  same  persons,  or  either,  or  any  of  them ; 
"  and  the  return  of  the  partner  who  shall  be  first 
"  named  in  the  deed,  instrument,  or  other  agree- 
^'  ment  of  co-partnership  (or  whe^e  there  shall  be 
"  no  such  deed,  instrument  or  agreement,  then  of 
'*  the  partner  who  shall  be  named  singly,  or  with 
"  precedence  to  the  other  partner  or  partners,  in 
"  tiie  usual  name,  style  or  firm  of  such  co-partner- 
"ship;  or  where  such  preceding  partner  shall  hot 
^^  be  an  acting  partner,  then  of  the  preceding  acting 
"partner)  and  who  shall  be  resident  in  Great 
"  Britain  (and  who  is  hereby  required  under  the 
"  penalty  herein  contained,  for  default  in  making 
'^  any  return  required  by  this  Act,  to  make  such 
^'  return  on  behalf  of  himself  and  the  other  partner 
"or  partners  whose  names  and  r.^sidences  shall 
^  also  be  declared  in  such  return)  shall  besufiicient 
**  authority  to  charge  such  partners  jointly :  provided 
^'  always,  that  where  no  such  partner  shall  be  resi- 
''  dent  in  Great  Britain,  then  the  statement  shall 
"  be  prepared  and  delivered  by  their  agent,  mana- 
*'  ger  or  factor  resident  in  Great  Britain  jointly,  for  , 

"  such 
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^'  such  partners ;  and  such  joint  assessments  shall 
^^  be  made  in  the  |»rtnership  name,  style,  firm  or 
"  description ;  and  no  separate  statement  shall  be 
^^  allowed  in  any  case  of  partnership,  except  fw 
*^  the  purposes  of  the  partners  separately  claiming 
'^  an  exemption  or  allowance  as  herein  directed,  or 
^'  of  accounting  for  separate  concerns/'  Then 
follows  a  provision,  that  if  any  partner  entitled  to 
be  charged  at  difierent  rates,  or  to  any  exemption 
or  allowance,  shall  declare  the  proportion  of  his 
respective  share  in  such  profession  or  concern,  in 
order  to  a  separate  assessment;  it  shall  be  lawful  to 
charge  them  separately :  whereby  any  inconvenience 
that  might  have  been  complained  of,  as  arising  from 
such  joint  assessment,  is  obviated.  From  the  first 
part  of  this  rule,  it  is  obvious,  the  Legislature  in- 
tended that  a  joint  return  should  be  made  in  all 
cases  of  partnership;  and  that  intention  is  made 
more  manifest  by  analogy  with  the  case  of  quarries, 
mines,  and  iron  works  chargeable  under  Schedule  A. 
the  du^  in  each  of  which,  being  chargeable  on  the 
peiBon  or  persons,  corporations,  &c.  carrying  on  the 
concern,  or  their  officers  having  the  direction  or 
management  thereof,  or  being  in  the  receipt  of  the  k 
profits  thereof, — Then  the  computation  of  tlie  duty 
is  directed  to  be  stated  jointly  in  one  sum ;  and 
each  adventurer  is  permitted  to  set  his  losses  in 
one  concern  against  his  profits  in  another. 


It  was  next  argued,  that  the  defendant  was 
within  the  Act,  aa  being  the  precedent  acting  part- 
owner  and  manager  of  the  concerns  of  the  ship. 

Althou^  it  is  stated  in  the  case,  that  there  exists  no 

deed, 
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deed  of  copartnership  between  the  owners^  they  are 

ail,  nevertheless,  as  far  as  respects  the  profits  and  Attorney 

trade  of  the   ship,  partners — many  of  the  legal  ^»»»*-^^ 

cousequences  of  the  relation  of  partnership  attach  Borro- 

to  them— actions  must  be  brought  by,  and  against  all  ^^^^^ 

of  them ;  and  if  they  are  to  be  considered  partners, 

or  quasi  partners,  that  person  amongst  them  who 

conducts  the  business  of  the  ship, — who  gives  orders 

for  purchases,  repairs,  &c. — makes  all  disbursements^ 

and  receives,  and   finally  apportions  the  profits, 

is  the  precedent  acting  partner,  and  liable  to  make 

the  joint  return  required  by  the  Act     And  such 

person  this  defendant  is ;  he  should  therefore  have 

made  the  necessary  return,  and  not  having  done  so, 

has  incurred  the  penalty,  for  which  the  irdformation 

has  been  filed. 

On  the  behalf  of  the  defendant,  the  affirmative 
position  on  both  questions  was  denied;  and  it 
was  insisted  that  the  instance  of  part-owners  of 
ships,  must  be  considered  as  a  casus  omissus  in  the 
act  Either  the  Legislature  had  not  intended,  that 
part-owners  of  ships  should  be  called  on  to  make 
a  joint  return,  or  if  they  had,  the  firamers  of  the 
Act  bad  not  employed  such  language,  as  was  suf<- 
ficient,  and  necessary  to  give  leg^  effect  to  that 
intention,  which  alone  would  be  an  ianswer  to  the 
present  information. 

The  question  here  is  not,  whether  the  profits  of 
shipping  be  chargeable  at  all ;  (the  defendant  having, 
^  appears  by  tiie  case,  returned  his  share  in  the 
profits  as  part  of  his  general  commercial  concerns), 

but 
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but  whether  the  return  of  those  profits  should  be  joint, 
— and  the  peculiar  difficulty  oftheburthien  of  making 
such  a  joint  return,  with  which  any  individual,  called 
on  for  that  purpose,  would  have  to  contend,  must  be 
considered  a  forcible  objection  to  th^  imposing  such 
a  duty  on  any  one  person  amongst  them.  It  is  the 
nature  of  this  property  to  be  continually  liable  to 
sudden  change  of  owners,  which  is  effected  by  a  mere 
endorsement  on  the  register,  and  the  consequence 
is,  that  the  ship's  husband,  cannot  know  who  are 
connected  with  him  in  the  ownership,  nor  has  he 
any  control  over  their  conduct. 


There  are  three  points  of  objection  to  the  present 
verdict.  A  shipping  concern  is  not  a  trade,  nor  in 
nature  of  trade.  The  owners  of  shipping  are  not 
partners ;  nor  is.  there  any  one  individual  in  such 
concerns  who  can  be  said  to  come  within  any  des- 
cription of  character  pointed  at  by  the  act  as  the 
person  who  is  required  to  make  the  joint  return. 

It  cannot  be  considered  a  trade,  because  they 
have  no  common  stock  as  part-owners,  which  is  the 
subjiect  of  traffic.  They, are  not  in  the  habit  of 
buying  and  selling,  nor  are  they  subject  to  the 
bankrupt  laws,  as  has  been  decided  by  the  present 
Lord  Chancellor  f'e^.  They  are  in  somewhat  the 
same  situation  with  two  or  more  persons  who  are 
proprietors  of  a  dwelling-house  which  they  let  out 
to  others. 


They  are  not  partners,  inasmuch  as'  they  have  no 
(€)'  Ex  parte  Bomt^  4  Ves.  168. 

joint 
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joint  Stock ;  neither  have  they  any  commupity  of  in-  ,     ^^^"^  ,i 
terest,  as  where  each  has  a  control  over  all  the  part-  Attorney 
nership  property.  In  the  case  of  French  v.  Backhouse    ^^^^ 
(f)  it  was  decided,  that  a  direction  to  insure,  given  Borro* 
by  one  part-owner  would  not  bind  the  others.  None,  ^^^^^* 
therefore,  of  those  essential  qualities  of  a  partnership 
attach  to  the  part-owners  of  a  ship. 

Then  another  objection  to  making  a  joint  re* 
turn  is,  that  it  would  render  it  impracticable  for  any 
iDctividual  part-owner  to  set  his  loss  or  profit  on  his 
share  of  the  ship,  against  his  profit  or  loss  in  another 
concern ;  nor  can  due  notice  be  taken  by  the  ship's 
husband  of  the  various  separate  insurances,  or  of 
the  amount  to  which  each  part-owner  may  have 
thought  it  prudent  to  insure;  and  the  consideration 
of  such  difficulties  Qiay>  probably,  have  induced  the 
Le^lature  to  exempt  ship-owners  altogether  firom 
the  necessity  of  making  a  joint  return. 

If,  however,  it  should  be  decided  that  they  are 
within  the  act,  and  compellable  to  make  such  a 
return,  still  the  individual  part-owner  in  the  situa- 
tion  of  this  defendant  is  not  designated  by  the 
act  as  the  person  liable  to  be  called  on  to  do  it. 
He  has  the  mere  management  of  the  ship,  by  the 
appointment  of  the  rest ;  he  receives  a  commission 
on  the  profits,  and  is  supersedable  at  pleasure. 

Here  is  no  copartnership,  name,  style  or  firm 
under  which  the  concern  is  carried  on ;  nor  is  there 
any  deed,  instrument  or  agreement  of  copartnership 
interchangeably  executed  between  the  owners.  And 

(/)  5  Bur.  2729. 
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therefore,  as  among  part-owners  of  ships,  there  is  no 
one  person  selected  by  the  act  to  make  the  joint 
return,  the  penalty  souglit  by  this  information 
cannot  have  been  incurred,  and  ought  not  to  be 
recovered. 


To  these  arguments  for  the  defendant,  it  was 
replied :  That  the  Legislature  had  exploded  all 
'Cavil  in  limine  as  tb  the  technical  difinition  of 
"  trade"  by  adding  the  supplemental  words.  And 
in  common  parlance  these  are  denominated  trading 
ehips : — That  it  was  not  essentially  necessary  to  ccHi- 
stitute  a  partnership,  that  the  object  of  it,  or  com- 
mon stock,  should  be  the  subject  of  tra&c ;  for 
factors  might  be  partners,  and  an  agency  might  be 
the  subject  of  a  copartnership  : — That  the  frequent 
or  sudden  change  of  owners  made  no  difference ; 
as  whoever  they  might  be,  they  must  ultimately 
come  to  an  account,  and  the  balance  may  be  set 
■  out  after  all  deductions  : — ;That  the  inconveniences 
suggested  were  guarded  against  by  the  several  ex- 
press provisions  of  the  act : — ^That  there  are  many 
existing  partnerships  without  name,  style  or  firm, 
as  in  the  case  of  country  banks  which  take  their 
description  from  their  place  of  business ; — and  tliat 
some  concerns  were  carried  in  the  name  of  persons 
hot  in  being,  as  the  house  of  Messrs.  Child. 

Cur.  adv.  vult. 

Monday^         THOMPSON,  Cfiicf  BaroHy  this  day  pronounced 

Aootm6er  %z.   ^^  coucurrent  opinion  of  the  Court ;  when  his 

I/)rdship,  having  gone  liirough  tiie  several  counts  of 

the 
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the  information^  and  the  whole  of  the  facts  of  the       ^^l^    . 
special  case,  thus  proceeded :  Attorney 

^  '  '^  General 

v. 

The  question  now  before  the  Court  is,  whether  Borro- 
the  defendant  fFm.  Borradaik  has  incurred  either 
of  the  penalties  under  the  statute  of  the  46th  Geo. 
3.  eh.  65,  for  not  making  a  return  to  the  property 
tax;  and  if  the  Court  shall  be  of  opinion  that  he  has, 
a  verdict  is  to  be  entered  for  the  Crown,  for  any 
one  such  penalty  as  he  may  be  deemed  liable  to, 
and  for  the  defendant  as  to  the  rest :  but  if  t^e 
Court  shall  be  of  opinion  that  he  is  not  so  liaible, 
then  the  verdict  is  to  be  entered  generally  for  the 
defendant 

Now  the  question  of  the  defendant's  liability 
depends  wholly  on  the  construction  to  be  put  upon 
the  act  of  Pcurliament  of  the  46th  of  Geo.  3,  where, 
under  schedule  D,  certain  duties  are  directed  to  be 
chaiged  in  respect  of  any  trade,  itianufacture,  ad- 
venture, or  concern  in  the  nature  of  trade,  not  con- 
tained in  any  other  schedule  of  the  act.  [His 
Lordship  here  adverted  to  the  third  rule,  already 
transcribed, .  which  he  read  at  lengthy  and  observed^ 
that  the  penalty  there  rrferred  to,  was  that  which 
was  sought  to  be  recovered  by  the  present  in- 
formation.] 

Our  first  inquiry  will  be,  whether  the  joint 
ownership  of  shipping  employed  in  trade,  (here  the 
ship  was  employed  in  trading  to  the  East  Indies,)  is 
a  trade,  or  concern  in  the  nature  of  trade,  or  not 
if  it  be  so,  it  will  then  become  qecessary  to  inquire 

M  9  whether 
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H'hether  the  profits,  arising  from  such  coDcem,  be  to 
be  returned  jointly,  according  to  the  terms  of  the 
act,  that  is,  if  there  is  a  partnership  firm,  in  the 
nafifie  of  the  partner  first  named,  or  if  there  be 
nope,  in  the  name  of  the  precedent  acting  partner. 

As  to  the  first  question,  M-hether  this  is  a  trade, 
oi"  concern  in  the  nature  of  trade,  within  the 
meaning  of  the  act  of  Parliament.  It  is  necessary 
to  the  carrying  on  the  commerce  of  this  country, 
whose  shipping  interest  is  of  the  utmost  magnitude, 
that  the  ownership  of  the  several  vessels  should  be 
frequently  subdivided  into  many  separate  shares ; 
(for  otherwise  it  could  not  be  carried  on  to  its  pre- 
sent extent,  and  particularly  tliat  branch  of  it  which 
relates  to  the  East  India  trade,  where  many  owners 
unite  on  the  terms  that  the  profit  and  earnings  of 
the  ship  shall  be  reciprocally  divided,)  and  it  appears 
to  us  that  such  a  concern  is  a  trade,  or  at  least  in 
nature  of  a  trade.  Now,  if  it  be  a  trade,  it  seems 
difficult  to  Contend,  that  the  joint  ownership  of  ships 
of  this  description  is  not  a  partnership  in  the  trade  in 
which  they  are  engaged.  It  may  be  considered  to 
be  a  special  Partnership.  To  constitute  such  a 
partnership,  it  is  not  necessary  that  all  the  persons 
engaged  in  a  ship  should  have  the  power  to  bind 
each  other  by  drawing  or  accepting  bills,  nor  is 
that,  in  fa^t,  a  consequence  of  the  joint  ownership 
of  vessels  divided  amongst  many,  as  this  ship  was. 

• 

But  to  many  purposes  they  are  Partners.  I( 
one  of  them  be  sued  as  an  owner  he  must  plead  the 
rest  of  his  partners  in  abatement:— They  have 

amonsi^ 
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among  themselves  a  reciprocal  lien  on  the  shares  of , ^^H' 

one  another,  for  disbursements  made,  beyond  their  attorney 
proportion  of  the  ship's  expenses ;  and  I  taice  it,  General 
that,  if  an  execution  were  to  issue  against  any  one  borro* 
of  these .  part-owners,  the  sheriff  must  sell  the  dailb, 
share  of  that  part-owner,  subject  to  the  liens  of  hia 
copartners. 

It  seems,  therefore^  that  this  is  a  Tmde,  or  con- 
cern in  the  nature  of  trade,  and  that  the  persons 
interested  in  it^ome  properly  under  the  denomina-^ 
tion  of  Partners  in  that  concern. 

There  is  an  authority  to  this  point,  which  supportsr 
both  these  propositions,  and  is  to  be  found  in  the 
case  of  Ihddingtan  v.  Halletj  (g)  in  thef  time  of 
I/)rd  HardtctckCj  who  lays  it  down  expressly^ 
that  ^^  a  ship  may  be  the  subject  of  a  partnership 
"  as  weU  as  any  thing  else,  the  use  and  earnings 
"  thereof  being  a  proper  subject  of  trade,  and  the 
^'  letting  a  ship  to  freight  as  much  a  trade  as  any 
"  other ;"  ai^d  on  that  he  proceeds  to  determine 
that  the  share  of  the  part-owner  is  liable  to  the 
debts  contracted  for  the  expenditure  of  the  ship  in 
preference  to  his  other  separate  debts.  *" 

As  to  the  power  of  these  part*  owners  among  one 
another,  (and  this  is  put  by  way  of  illustrating  the 
nature  of  the  partnership  subsisting  between  them,) 
it  certainly  is  clear  that  the  majority  of  owners  can 
send  the  ship  to  sea  without  the  consent  of  the  rest ; 

{^)  1  Vez.  497. 
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and  if  they  do  so,  and  a  loss  happens,  the  othen 
have  no  cluim  upon  them  in  respect  of  the  loss  su*^ 
tained : — They  have  only  a  cautionary  remedy,  by 
citing  the  owners  who  wi^  to  send  the  ship  to  sea, 
in  the  Admiralty  Court,  and  taking  security  from 
them  for  the  return  of  die  ship,  to  indemnify  them«» 
selves  against  the  loss  which  they  might  otherwise 
suffer. 


Taking  this  to  be  plain,  as  it  appears  to  us  to  be, 
the  next  question  is,  whether  the  defendant  stands 
in  the  situation  of  the  person  described  by  the  act 
of  Parliament,  as  being  bound  to  make  a  joint 
i^turn  of  the  profits  of*  the  concern. 

Now  it  appears  that  he  is  a  partner ; — he  is  the 
acting  partner ;  in  which  expression  the  notion  of  the 
precedent  acting  partner  is  included : — he  acts  as 
ship's  husband,  for  which  he  receives  a  commission — 
he  transacts  all  the  business  of  the  ship-*-he  receives 
all  her  earnings ; — and  finally  ^divides  and  appor- 
tions the  profits  among  all  the  other  partners. 

Under  these  circumstances,  without  entering  into 
a  detail  of  the  arguments  advanced  on  either  side, 
or  making  much  observation  on  them,  it  appears  to 
us,  that  the  defendant  falls  within  the  description,  in 
this  act  of  Parliament,  of  precedent  acting  partner 
ki  a  trade,  or  t:bncem  in  the  nature  of  trade ;  and 
that  he  ought  as  such  to  have  made  the  joint  return- 
In  consequence  of  his  not  having  done  so,  he  h94  in- 
curred the  penalty  sought  by  this  information,  and 
that  will  be  the  penalty  charged  on  the  precedent 
•    -:  acting 
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acting  partner,  and  the  judgment  should  be  entered  ^^    ^14^ 
on  ttiat  count 

Judgment  for  the  Crown  on  the  first  count. 


The  Attorney   General   t;.  .Sir  Charles       m  y^r. 

CocKERELL,  Bart  ^     ^  ^^    ' 

This  was  an  information  filed  against  the  de*  queathed  by 
fendant,  at  the  instance  of  the  Commissioners  of  ^eS^midcm " 
Stamps,  for  the  purpose  of  taking  the  opinbn  of  the  ^J^^^  ^^ 
Coorty  on  a  qaeslioa  arising  on  the  construction  of  hn  personal 
the  Ugacy  Acts.  P  W^ 

in  England, 

The  information  stated,  that  the  defendant  was  ^ht  duty,  if 
indebted  to  the  King  in  the  sum  of  5,466/.  4^.  Sd.  the  executor 
which   he   owed,  &c.      For  that  thereitofore,  to  wiiiinEng- 
witon,'&c.  at,  &c.  the  defendant  did  take  upon  j^s'theiega- 
himself  the  burthen  of  the  execution  of  the  will  cics  here,not- 

.     ._  ,         -Ti   ,  1111  1     Withstanding 

Of  Alexander  Robertson^    then  lately   deceased )  the  testator 
that  the    defendant  so  having,  &c.  did    retain  ^S^^^dhi 
for  the  bjsnefit  of  certain  strangers  in  blood  to  P^i^[?y 

°  m  India,— re- 

the  said  Alexander  Robertson,  the  residue  of  the  sided  there,-^ 
personal  estate  of  the  said  Alexander  Robertson  t'here^LS*^ 
deceased,  of  great  value,  to  wit,  of  the  value  of  <**«<* '{»^«*»-" 
I7f082/.  which  said  residue  the  defendant  then  and  the  executors 
there  became  entideU  to  retain  under  and  by  virtue  ^^the  tim^of* 
of  the  said  will,  whereby,  &c.  a  large  sum  of  money,  their  appoint- 

4      .^     ,  ^        /  •  ,  ,  1     /.   1      ment,  and 

to  Wit,  me  sum  of  i  ,306  /.  lis.  2  d.  parcel  of  the  the  win  was 
aaid  sum  above  demanded  for  the  rates  and  duties  p^^cd^jjerc. 
for  the  said  residue  so  retained  aa  aforesaid, '  being 
St  and  after  the  rate.of  8/.  for  evei^  100 /•  of  the 
^  residue,  and  so  after  the  same  rate  for  every 

H  4  greater 
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1814^ ^  greater  or  less  sum  become  due  and  payable  to  hi» 

Attorney  said  Majesty  from  the  said  defendant    There  were 
General    ^j^^  ^^^  usual  common  counts.     The  defendant 
CocKERELL.  pleaded  the  General  Issue. 

On  the  cause  coming  on  at  the -Sittings,  a  verdict 
t^as  taken  for  the  Crown,  subject  to  the  opinion 
of  the  Court  on  the  facts  of  the  case,  which  were, 
for  the  purpose  of  argument,  reduced  into  the  fol- 
lowing special  verdict: 

That  Alexander  Robertson,  in  the  said  informa- 
tion mentioned,  resided  at  Cawnpore,  in  the  pro- 
vince of  Oude,  in  the  East  Indies ;  and  that  whilst 
he  was  so  resident,  he  made  his  will  in. writing, 
dated  the  5th  day  of  June,  in  the  year  of  our  Lord 
1 797  • — ^That  tlie  said  Alexander  Robertson,  after- 
wards, in  the  same  year,  died  in  the  East  Indies, 
without  having  revoked  or  otherwise  annulled  the 
same : — That  the  said  A.  Robertson  by  his  said  will 
devised  and  bequeathed  all  his  real  and  personal 
estate  to  trustees,  in  trust  (after  making  provision 
for  the  mother  of  his  natural  children)  for  his  na- 
tural children,  share  and  share  alike,  to  be  paid  and 
payable  on  their  attaining  the  age  of  twenty-one ; 
and  appointed  General  Patrick  Duff,  who  then 
resided  in  the  East  Indies,  and  several  other  per- 
sons, one  of  whom  was  the  said  Sir  Charles  Cocke- 
rell,  then  also  resident*  in  the  East  Indies,  toge- 
ther with  other  persons  residing  in  England,  hb  ex- 
ecutors : — That  the  whole  of  the  personal  property 
of  the  said  Alexander  Robertson  at  the  time  of  his 
death  was  in  the  East  Indies: — ^That  the  said  Ge- 
neral Dff^  in  November  1797,  duly  proved  the  will 

of 
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of  the  said  Alexander  Robertson^  in  the  Supreme  1814^ 
Court  of  Judicature  at  Fort  William  in  Bengal,  and  Attorney 
possessed  himself  of  great  part  of  the  testators  General 
estate : — That  General  Zhi/^afterwards  returned  to  CocKERELfc. 
England,  and  brought  with  him  a  bill  upon  the  East 
Ifuha  Company  iov  the  sum  of  11,896/.  payable  to  . 
hii^self  as  such  executor,  for  and  in  respect  of  such 
part  of  the  estate  of  the  said  A.  Robertson,  as  had 
then  come  to  his  hands,  which  bill  was  afterwards 
duly  honoured,  and  paid  to  General  Dtiff',  or  his 
order : — ^That  there  was  afterwards  remitted  to  Ge- 
neral Duff* from  the  East  Indies,  a  bill  for  2,920/. 
drawn  in  his  favour  upon  the  East  India  Company, 
in  further  part  of  the  said  A.  Robertson's  estate, 
^ich  bill  became  due  in  the  life-time  of  the  said 
General  Duff^,  but  was  not  paid  until  after  Gene- 
ral Duff's  death,  and  was  then  received  by  his  exe- 
cutors : — That  there  was  also  remitted  to  Messrs. 
Pajpton's,  Cockerell  and  Co.  Bankers,  of  Pall-Mall, 
London,  from  the  East  Indies,  the  further  sum  oi 
2,000/.  on  account  of  General  Duff,  aathe  executor 
of  the  said  A.  Robertson,  and  in  further  part  of  his 
estate : — That  there  was  also  another  bill  from  the 
East  Indies  for  296/.  remitted  to  General  Duff,  as 
such  executor  as  aforesaid,  and  in  further  part  of 
the  estate  of  the  said  A.  Robertson ;  but  which  bill 
was  not  paid  until  after  the  death  of  General 
Duff^  and  was  then  paid  to  his  Executors: — 
That  General  Dif^died  in  the  month  of  Februaty, 
b  the  year  of  our  Lord  1 803,  and  before  any  of  the 
natural  chQdrenx>f  the  said  A.  Robertson,  in  his  said 
will  mentioned,  had  attained  the  age  of  twenty-one 
years ; — ^Tbat  the  said  General  Duff,  at  the  time  of 

his 
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i^^4«      his  death,  had  in  his  hands,  as  executor  of  the 

Attornkt  said  A.  Robertson,  and  as  part  of  the  estate  <rf  the 

BNBRAi.    g^j  ^^  Robertson^  the  sereral  sums  of  11,896  . 

CocKZBXLL.  and  2,000 /.  making  together  the  sum  of  1 3,896/. 

which  had  been  received  by  him  and  remitted  to 
England  as  hereinbefore  mentioned : — ^That  after 
the  death  of  General  Ihiff*^  his  executors  pos- 
sessed th^nsdves  of  the  said  sum  of  13,896/.  and 
also  of  the  further  sums  of  2,920/.  and  296/.  which 
had  been  remitted  to  the  said  General  Duffl  bb 
executor  of  the  said  A.  Robertscn,  and  as  part  of 
his  estate,  in  bills  from  tiie  East  In£es^  drawn  in 
favour  of  the  said  General  Duff^  the  amount  Of 
which  bills  was  paid  to  the  said  executors,  afiier  the 
death  of  the  said  General  Duff: — ^That  after  the 
death  of  the  said  Qeneral  Duffy  the  said  Sir  C. 
Ceckerellf  one  of  the  executors  of  the  said  A.  Rth 
bertsMj  on  the  3d  day  of  Matf^  in  the  year  of  our 
Lord  1 803,  and  before  any  of  the  natural  children 
of  the  said  A.  Robertson,  in  the  said  will  mentioned, 
had  attained  the  age  of  twenty^one,  proved  the  will 
of  the  said  A.  Robertson,  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  in  order  to  obtain 
from  the  executom  of  tiie  said  General  Duff,  the 
imyment  of  the  aaid  several  sums  of  money,  part  of 
the  Mtate  of  the  said  A.  Robertson,  deoeased,  so 
ktmatidng  in  thdr  hands  as  aforesaid : — ^That  the 
said  9ir  C.  Cockereil  so  bavii^  proved  the  wifl  of 
the  said  A.  Robertson  deceased,  did  afterwards,  as 
executor  of  the  said  A.  Robertson,  receive  from  the 
executors  of  the  said  General  Dtff  the  said  several 
turns  of  money,  amoimting  in  the  whole  to  the  sum  cf 
17,112/.  part  of  the  estate  of  the  said  ^,  Robertson 

•  as 
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85  aforesaid,  and  which  was  to  be  paid  under  the  .    ^^'4- 
iHll  to  the  natural  children  of  the  said  A.  Robert-   attorney 
soHj  on  their  attaining  the  ages  of  twenty-one  re-    General 
spectively,  which  legatees  are  all  resident  in  Great  Qqckezzlu 
Britain  : — ^Tbat  the  almount  of  duty,  if  any;  payable 
to  his  majesty,  under  the  above-mentioned  circum^ 
stances,  upon  the  said  sum  6f  17,112/.  amounts 
to  the  sum  of  1,368/.  gs.  2d. ;  but  whether  upoH 
the  whole  matter  by  the  jury  aforesaid,  in  fcprm 
aforesaid,  found  the  said  Sir  C  Cockerell  owes  to 
hii said  majesty  the  said  sum  of  1^368/1  9^.  izd. 
the  jury  are  ignorant^  and  pray  the  advice  of  the 
Court  upon  the  premises ;  and  if  upon  the  whole 
matter  aibresaid,  in  form  aforesaid  found,  it  shall 
appear,  &c.  (finding  in  the  alternative  according 
to  the  opinion  of  the  Court.) 

NaUin  this  day  argued  the  case  on  the  part  of      17  May. 
the  Crown;  and  ._i?ill 

Scarlet  for  the  defendant ;  when  the  Court  re^ 
quired  a  second  argument. 

Dauncejf  now  was  heard  in  support  of  the  ver- 
dict, & 

Tonblanquey  contra. 

The  Counsel  for  the  Crown  urged,  as  the  propo-  3Vw>.  16. 
sition  on  which  they  meant  to  rely,  that,  in  all  cases 
where  he,  who  has  the  administration  of  the  eflfects 
of  a  deceased  person,  receives  his  autbori^  from  a 
cowt  of  competent  ecclesiastical  jurisdiction  in  this 
country,  and  who,  to  discharge  himself  of  the  pay-* 
ftent  of  l^^es  taade  m  this  country,  in  lihe  course 

of 
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«^^, — Jll — '  of  that  administration,  must  obtain  a  receipt  io 
Attorney   this  country,  such  legacies  are  within  the  L^cv 

COCKERELL. 

'  The  statutes  to  which  the  attention  of  the  Court 
was  principally  called  were  the  36th  of  Geo.  the  3', 
ch.  52,  and  the  48thy  ch.  149 ;  and  particularly 
the  last,  on  which  the  question  more  espedAlly 
depended. 

.    The  48th  enacts  that  for  every  legacy^  specific 
or  pecuniary,  or  of  any  other  description,  of  the 
amount  or  value  of  so  /.  or  upwards,  given  by  any 
will  or  testamentary  instrument  of  any  person  who 
died  before  or  on  the  5th  of  April  1805,  out  of  bis 
or  her  personal  or  moveable  estate,    and  which 
shall  be  paid,  delivered,  retained,  satisfied  or  dis- 
charged after  the  8th  of  October  1808,  a  certain 
duty  shall  be  charged : — By  the  36th,  ch.  52,  sec.  2, 
a  duty  is  also  imposed  on  such  legacies.     The  5th 
sec.  provides  the  form  of  receipts;  and  the  6th 
enacts  that  the  duty  shall  be  paid  by  the  executor  or 
administrator  in  all  cases  where  he  pays  the  legacy, 
or  where  he  retains  it  for  his  own  use. — Sec.  7th 
defines  what  shall  be  considered  a  legacy  within 
*    the  meaning  of  the  act,  which  definition  is  in  very 
general  teims,  limited  neither  to  the  pince  of  the 
party's  death,  nor  where  the  estate  is  to  be  fouttd. 
By  Sec.  27  it  is  enacted,  that  where  the  Ic^y  is 
liable  to  duty,  it  shall  not  be  paid  without  taldng 
for  the  same,  a  receipt  of  a  particular  descriptioD, 
in  writmg,  duly  stamped. — Sect  the  28th  goes 
on  to  impose  a  penalty  of  10/.  per  cent,  on  any 
person  taking  the  burthen  of  the  execution  of  aoj 

will. 
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Mil],  who  shall  pay,  or  compound  for  any  legacy  ' ^^ ' 

given  by  such  will,  without  taking  such  receipt,  and  attowtbt 
causing  the  same  to  be  stamped  within  the  limited  General 
time,  and  the  like  penalty  on  every  person  receiy-  ^  k\elu 
ing  such  money.  So  that  by  express  enactment,  it 
is  rendered  incumbent  on  each,  party  to  give  and 
take  a  receipt  By  adverting  to  sect.  32  and  33,  it 
wiQ  be  seen  that  the  Le^lature  contemplated  that 
the  duty  might  be  payable  where  the  legatee  was 
resident  out  of  England,  sec.  32,  providing  that 
iu  case  of  infancy,  or  the  absence  from  England  of 
the  legatee,  the  money  should  be  paid  into  the 
Court  of  Chancery,  deducting  the  legacy  duty ; 
and  sec.  33,  enabling  the  parties  interested,  to  com- 
pound for  the  duties,  by  application  to  the  Court 
of  Exchequer  at  Westminster,  if  the  deceased 
resided  in  England  or  elsewhere. 

Then,  sec.  2,  of  the  48th  of  Geo.  3,  imposes  cer- 
bun  duties  throughout  the  whole  of  Great  Britain; 
and  sec.  44,  empowers  the  commissioners  to  cause 
receipts  for  the  duties  to  be  stamped  if  brought  to 
the  head  office  for  that  purpose,  after  three  ci^lendar 
months,  on  payment  of  the  duty  and  penalties ; 
and  goes  on  to.  state,  that  where  any  such  receipt 
or  discharge  shall  have  been  signed  out  of  Great 
Britain,  if  it  be  stamped  within  twenty-one  days 
after  having  been  received  in  Great  Britain,  it 
shall  be  .lawful  for  the  commissioners  to  remit 
the  penalty ;  from  which  it  may  be  collected  that 
the  Legislature  contemplated,  that  there  might  be  a 
payment  out  of  the  kingdom,  which  would  subject 
the  parties  to  a  duty ;  and  that  where  there  was  an 

executor 
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t8i4^  ^  executor  wiAin  the  kingdom,  and  execut(»rs  out  of 
ATTORKKt  *^  kingdom,  if  an  es^ecutor  out  of  the  kingdom 
GsKE&Ax    paid  a*  legacy  to  a  legatee  beyond  sea&,  it  would  be 

The  main  points  on  which  the  case  for  the 
Crown  stands  are  the  circusistances  of.  Sir  Charki 
CocherdlbsLving  proved  the  will  here, — the  resideDce 
of  the  legatees  here, — and  the  necessity  imposed 
on  Sir  Charles  Cockerell^  by  the  acts  of  Parliament, 
ol  taking  receipts  for  his  discharge  on  payment  of 
the  legpicies.         . 

It  can  scarcely  be  contended  to  be  material, 
where  the  will  was  made,  it  being  ambulatory  till 
tiie  death  of  the  testator.  On  the  same  principle; 
it  is  immaterial  where  the  testator  dies ;  as  it  ap* 
pears  from  the  acts,  thaty  though  a  party  die  else* 
where,  his  personal  property  being  bequeathed,  may 
still  be  liable  to  the  legacy  duty.  Nor  can  the 
iocal  situation  of  the  personal  property  of  a  tes« 
tator  a£fect  the  case,  provided  the  persons  in  whom 
it  vest3  are  within  the  jurisdiction  of  this  ^x>untry. 
That  has  been  frequently  decided  in  cases  under 
the  bpnkrupt  laws ;  and  the  place  of  residence  of 
the  legatee  is  equally  immaterial,  for  the  same 
reason,  as  he  also  may  reside  out  of  the  country, 
imd  yet  kis  legacy  may  be  liable  to  a  duty. 

« 

Bitt  leanring  General  Duffl  for  an  instant,  out  of 
the  question,  suppose  that  Mr.  Robertson  had  made 
his  wiU  in  the  East  Indies j  and  had  appointed  as  his 
raeoators  persons  who  were  resident  there,  at  that 

time, 
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time,  (as  Sir  Charles  Cockerell  was,)  but  who  had 
afterwards  cooie  over  to  England  before  the  te?-  j^„^q^^^ 
tator's  death ; — that  the  property  had  been  taken    General 
possession  of,  as  it  usually  is,  by  persons  on  the  ^      b„lc 
part  of  tihe  East  India  Company,  and  remitted  over 
liere; — end  that  Sir  Charles  Cocherell  had  then 
proved  the  wiU,-*«In  that  case  it  woidd  have  been 
the  common  case  of  an  executor  proving  a  will 
in  tUs  country.    The  property  being  brought  over 
into  tliis  country  would  be  assets  here,  and  there- 
fore fiable  to  the  duty.    Nor  does  it  alter  the  case^ 
tiiat  he  who  has  been  an  executor,  and  has  pnoved 
the  will  there,  brings  die  property  home  himself. 
An  authority  received  tiiere  in  aflSnrs  of  adiiiau«- 
stration  of  effects,  is,  not  an  authority  as  to  this 
ooontry,  nor  empowets  him  to  deal  with  the  assets 
liere. 

In  the  case  of  «  common  receipt  for  money  paid, 
the  person  paying  it  here,  can  not  be  legally  dis* 
charged  but  by  a  stamped  receipt  produced  in 
covrt,  if  Ihe  demand  shoidd  be  sought  to  be  re- 
covered ;  ^md  there  can  be  nothing  to  distinguish 
tins  case  from  that  of  an  ordinary  receipt  which  is 
subject  to  a  known  doty. 

It  is  very  material  that  some  period  should  be 
fixed  on  as  the  time  wlien  we  are  to  look  for  a 
coincidence  of  the  circumstances  which  bring  thi^ 
case  within  the  statute : — ^tliat  period  is  the  time  of 
proving  the  wiH  foySir  CkariesCoebereU.^Then,  the 
executor,  the  properly,  the-  legatees,  and'  the  wiO, 
were  all  in  England^  and  eempktely  within  iht 

terms 
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1814.      terms  of  the  act,  which  are  general,  and  without  any 
.  ,  qualification  to  narrow  their  construction. 

General 

^      ^-  On  the  other  side  it  was  contended  that  this  was 

'  not  a  duty  on  the  receipt,  but  on  the  legacy;  and  that 
the  question  was,  wiiether  this  were  such  a  legacy  as 
the  act  was  meant  to  imposea  duty  on.  In  every  act 
indeed,  antecedent  to  this,  (the  36th  of  the  Kin^ 
the  duty  is  laid  on  the  instrument  by  which  its 
payment  is  acknowledged  ;  but  by  this  act  it  is  ex- 
pressly imposed  on  the  legacy.     There  is,  too,  a 
case,  noticed  in  the  act,  of  a  receipt  not  being  re- 
quired to  be  stamped,  and  that  is,  where  the  duty  on 
the  legacy  is  paid  at  the  office ;  and  in  that  instance 
it  is  provided  that  a  receipt  shall  be  admitted  in 
evidence  although  not  stamped.     It  must  be  con- 
sidered therefore  as  a  duty  on  the  legacy,  and  not 
on  the  paper  purp6rting  to  be  a  receipt  for  the 
payment  of  it;  and  stamp  duties  in  general  are 
imposed  on  the  paper  only. 

• 

The  question  appears  chiefly  to  depend  on  the 
2d  section  of  the  36th  of  Geo.  the  3',  and  from  that 
it  is  clearly  to  be  collected,  that  it  is  a  duty  on  pro- 
perty ;  and  in  every  case  where  the  legacy  is  not 
liable  to  a  duty,  no  receipt  is  necessary.  The  pro- 
perty in  this  case  had  been  collected,  and  converted 
into  money  by  the  trustee  in  Indiay  and  it  was  not 
necessary  that  Sir  Charles  Cockerell  should  prove 
the  will  to  possess  himself  of  it  Nor  should  it 
depend  on  the  caprice  of  an  executor,  and  not  on 
the  law,  whether  the  legacy  duty  should  attach 
or  not    An  executor  may  pay  le^cies  before 

^    ,      probate. 


MICHAELMAS*  TERM,    55  GEO.  III.  175 

probate,  and  if  he  might  do  so  then  without  liability       "^^4^ 

to  duty,  the  circumstance  of  a  probate,  as  such,  Attorney 

cannot  render  him  liable.  General  . 


In  sect  27,  there  is  a  clause  by  which  it  appears 
that  unless  the  legacy  shall  be  such  as  a  duty  was 
meant  to  be  imposed  on,  the  necessity  for  taking 
a  receipt  on  payment  of  it  does  not  arise;  which 
shews  that  cases  were  in  contemplation  of  the 
Legblature,  of  legacies  being  bequeathed  whereon 
there  attached  no  duty.  It  is  that  part  of  the  act 
which  directs  a  receipt  to  be  given  for  the'  pay^ 
ment  of  legacies,  or  the  residue  of  personal  estate, 
"in  respect  whereof  any  duty  is  thereby  imposed,** 
from  which  we  may  infer  that  there  are  cases* 
wherein  the  Legislature  imposed  no  duty. 

It  cannot  be  supposed,  that  in  imposing  this  tax 
in  this  country,  it  was  meant  to  extend  it  to  other' 
countries,  and  certainly  not  where  our  Legislature* 
has  DO  jurisdiction.  Now,  the  testator,  in  this 
case,  having  lived  and  died  in  Indian  was  as  little 
sul^ect  tp  British  legislation  as  if  he  had  lived  and 
died  in  France,  the  acts  of  our  parliament  not  ex- 
tending to  the  British  colonies,  unless  expressly 
named;  and  surely  it  will  not  be  contended, 
that  if  a  French  subject,  dying  in  France^  makes 
a  will  there,  leaving  his  property  to  his  nephews^ 
minors,  and  his  executors  transfer  themselves 
and  the  estate  to  this  country,  that  transfer 
ihall  subject  such  property  to  the  legacy  duty 
here.    The  property  in  that  case  must  be  con- 

N  sidered 


COCKERELU 
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1814^      sidered  disposable  according  to  the  Ux  AmudKf 

Attornkt  unless  the  mere  technical  argument  prevail,  that 

GitvEtLAL    our  courts  of  justice  do  not  acknowledge  anj  per« 

CocKSRBU.  ®^"  ^^  executor,  without  the  fiat  of  the  ecclesiastical 

court  in  the  first  instance. 

In  the  case  of  a  man  domiciled  in  France, 
dying  in  France,  having  made  his  will  and  ap« 
pointed  executors,  giving  them  1 00  /.  a  piece,  and 
leaving  a^  large  residuary  estate  in  England,  shall 
it  be  said,  that  because  the  executor  is  obliged 
to  come  into  this  country,  and  make  probate  of 
the  will  here,  that  he  can  be  compelled  to  .make 
a  distribution  according  to  our  statute  of  distri- 
butions? Certainly  not;  for  though  that  statute 
contain  no .  express  exception  of  aay  such  case^ 
*  yet  it  must,  in  consistency,  be  taken  to  be  con- 
formable with  the  general  law  of  nations,  and  not 
to  disturb  the  course  of  distribution  of  property 
in  countries  to  which  the  laws  of  Er^land  wera 
never  designed  to  extend. 

Perhaps  either  of  the  instances  of  a  man  dying 
out  of  the  country,  of  the  {^ce  where  a  l^atee 
resides,  where  a  will  made  out  of  this  country,  at 
where  an  executor  is  appointed,  and  lives,  takm 
singly,  may  make  no  very  material  difference  in  this 
case ;  but  where  all  thwe  circomsiances  concur  al 
tile  time  of  making  the  will,  or  at  least  ctf  the 
death  of  #the  testator,  (for  that  should  be  the  latest 
period  to  which  we  should  refer,  and  not,  as  bat 
been  stated^^  the  time  of  proving  the  will  by  Sir 

Charki 
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Charles  Cockereil)  then  the  coincidence  of  so  i(iany 

material  circumstances  becomes  important  in  fixing  Attornet 
a  criterion.    At  that  time  the  testator  is  found  to  be  ^^^^^^^i' 
domiciled  abroad ;  his  possessions  are  abroad ;  the  Cockxrell. 
will  and  the  executors  are  abroad^  and  out  of  the 
jurisdiction  of  this  country,  forming  a  case  altogether 
excepted  out  of  the  statute  on  which  the  question 
arises.    If  a  man,  domiciled  in  England,  have  a  real 
estate  in  France,  which  he  charjges  with  a  legacy, 
that  legacy  would  not  be  subject  to  a  legacy  duty 
by  the  laws  of  this  country.     It  would  be  other- 
wise, perhaps,  if  he  were  merely  a  mortgagee  of 
property  abroad,  for  he  would  then  be  a   mere 
creditor,  and  that  mortgage  would  be  considered 
part  of  his  personal  estate. 

It  must  be  granted,  that  if  the  parties  had  never 
come  to  England,  though  the  legatees  were  living 
ia  En^and,  and  their  attornies  abroad  had  remitted 
the  legacies  to  them,  there  could  have  been  no 
pretence  fw  charging  them  with  the  duty. 

Tltis  will  need  not  have  been  proved  here ;  and 
tUb  is  not  an  (»rigjjaal  probate  of  the  will,  it  is 
merely  de  bonis  non  ;  and  it  is  exactly  the  same  as 
if  General  Duff  had  paid  the  money. 

• 

The  domidUum  of  the  testator  is  a  materially 
iuiportaot  consideration  in  the  present  case,  and 
that  was  in  India. 

« 

[Richards^  Baron.  Is  it  quite  clear  that  a 
Kitish  subject  can  be  domiciled  in  India  ?] 

X  3  Questions 
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.     ^^^    .       Questions  have  lately  arisen  on  Scotch  domicile 
Attobnet   of  the  last  importance  to  individuals.    A  similar 
General    question  arose  in  the  c^e  of  the  disposition  of  the 
CocKERBLL.  Marquls  of  ArundeVs  property. 

[Thomson,  Chief  Baron.  That  was  in  Scotland.] 

The  question  was,  where  he  was  domiciled ;  and 
the  kx  domicilu  was  considered  as  controling  the 
disposition  of  personal  property,  and  the  kx  loci  as 
affecting  the  real  estate.  Suppose  the  executor  of  a 
man  domiciled  in  France  gets  possession  of  the  pro- 
^  pcrty,  and  absconds  with  it  to  this  country,  and  the 
legatees  being  also  domiciled  in  France,  in  oirder  to 
recover  it  here,  lipply  to  our  laws,  and  constitute  a 
personal  representative  to  sue  him  ;  and  your  Lord- 
ships, sitting  in  equity,  decree  an  account ;  must 
those  legatee^  pay,  in  that  case,  the  duties  imposed 
on  legacies  by  the  laws  of  this  country  ?  It  can- 
not be  understood  to  have  been  the  intention  of 
the  legislature  to  impose  a  duty  on  property 
out  of  their  jurisdiction.  For  these  reasons,  it 
seems  that  the  legacies  in  this  case  ought  not  to  be 
considered  as  liable  to  the  duties  imposed  in  the 
usual  cases. 

In  reply  the  analogy  between  this  case  and  that  of 
a  French  executor  put  on  the  other  side  was  denied ; 
and  it  was  contended,  that  whether  in  that  case  the 
duty  would  be  chargeable  or  not,  must  depend  on 
the  source  of  the  claimant's  title. 


[RlCHARDS,f 
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[Rich  AKjys,  Barofi.  If  a  foreign  executor  should       i^H^ 
find  it  necessary  to  institute  a  suit  here  to  recover  a  ^t^ornby 
debt  due  to  his  testator,  a  personal  representative    General 
must  be  constituted  to  administer  ad  liiemj  and  the  cqckerell.* 
Ck)urt  would  be  bound  in  such  case  to  attend  to  the 
daims  of  the  Crown.] 

In  this  case,  if  Mr.  Duff'  had  paid  the  money 
in  this  counti*;^  without  a  receipt,  it  would  have 
been  a  fraud  under  the  act ;  and  all  persons  in 
the  situation  of  Sir  Charles  CockereU  must  seek 
their  discharge  under  the  provisions  of  this  act. 
The  ailment  is  ingenious,  that  this  is  a  duty  on  the 
legacy,  and  hot  on  the  receipt ;  but  though  the  act 
has  provided,  that  in  certain  cases  evidence  may  be 
admitted  of  the  duty  being  paid,  without  producing 
a  stamped  receipt,  yet  that  is  only  in  case  the 
actual  receipt  is  lost ;  but  the  act  requires  that 
ther^  shall  be  a  receipt  in  all  cases,  and  that  it  shall 
be  subject  to  a  duty. 

It  has  been  argued  that  the  Legislature  could  not 
mean  to  tax  property  out  of  the  jurisdiction  of  this 
country,  as  in  cases  where  the  party  resided  else- 
where, and  their  property  was  situated  there :  Cer- 
tainly not ;  but  in  this  case  the  testator  himself  was 
withm  the  jurisdiction  of  this  country,  and  his  do** 
micile  will  not  affect  this  question;  nor  can  there  be 
^y  distinction  taken  between  the  case  of  this  exe- 
cutor and  any  other. 

Thomson,  Chi^Barm,  giving  judgment,  (after 

X  3  taking 
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1814.      taking  a  review  of  the  proceedings  and  special  case,) 
ATTOiuiEY  observed,  that  although  the   question  had   been 
General    argued  ^t  considerable  length,  the  points  appeared 
CockeVeu.  to  lie  in  a  narrow  compass. 

Monday, 

The  bequest,  in  this  case,  to  the  testator's  natural 
children,  is  a  general  bequest  of  all  his  real  and 
personal  property,  as  well  in  India  as  elsewhere. 
The  facts  ai^  concisely,  that  General  Duff,  one  of 
the  executors,  and  who  had  proved  the  will  in 
IfuUaj  bad  possessed  himself  of  part  of  the  per* 
sonal  estate  in  his  life-time,  and  brought  it  into 
this  country,  which  on  his  death  was  received  by 
his  executors.  He  died  before  the  distribiition  of 
the  residue  under  the  directions  of  the  will.  All 
those  sums  so  received  by  Duff's  executors,  after 
his  death)  have  since  come  *to  the  hands  of  the  de^' 
fendant,  who  has  proved  the  will  in  the  Prerogative 
Court  of  Cantd'bury^  and  assumed  tiie  character 
and  duty  of  an  executor  of  the  will  of  Mr.  R(h 
bertson  ;  and  all  the  personal  property  which  be  had 
then  received  from  the  executors  of  General  Duff 
as  well  as  what  he  has  subsequently  received,  must 
be  considered  as  the  personal  estate  of  Mr.  RaUft- 
Sony  in  the  hands  of  the  defendant  as  his  executxN*, 
to  be  disposed  of  and  administered  according  toth^ 
will.  The  legatees  are  all  resident  here.  The 
trusts  of  the  will  are,  that  after  making  a  provision 
for  their  mother,  the  property  shall  be  transferred 
to  them  in  equal  shares,  on  their  attaining  the  ag^ 
of  twenty-one.  The  period  of  their  having  attained 
that  age  ha3  not  ydt  arrived,  and  consequently  the 

executor 
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eiecutOT  (this  defendant)  in  the  mean  tirarc  having      1^4* 
the  money  in  his  hands  and   iji  his  pdssession ;  Attorney 
it  must  be  taken  to  be  clearly  assete  to  all  intents  General 
and  purposes,    and  liable  to  the  satisfaction    of  ^      ^' 
debts.     There  are,  however,   no  debts;   and  this 
b  stated  to  be  the  clear  residue  of  Mr.  Robertas 
estate. 

It  seems  to  us  to  make  no  difference,  in  this  case, 
that  great  part  of  the  property  had  been  received 
by  General  Duff^j  or  that  he  had  proved  the.  will  in 
In£aj  as  it  ultimately  comes  through  General 
2)w^'s  executors  to  the  hands  of  Sir  Charki 
Cockerell. 

Nor  does  it  appear  to  be  sufficiently  matter  of 
consideration,  to  inquire  where  some  of  these 
parties  died,  or  where  otliers  of  them  lived,  for  we 
think  the  result  would  not  in  any  manner  affect  this 
case,  a^  in  all  events  the  duty  clearly  attaches  upon 
the  payment  of  the  legacies. 

The  defendant  having  retained  the  legacies  for 
the  benefit  of  ttie  legatees,  is  liable  to  be  called  on 
for  the  payment  of  the  duties. 

There  is  a  mode  by  which  Sir  Charles  Cockerell 
ifii^t  have  protected  himself  from  this  information, 
by  paying  the  money  into  this  Court  for  that  pur- 
pose, as  by  a  clause  in  the  act  he  was  entitled  to  do, 
wd  thus  have  discharged  himself  of  the  penalties ; 
that  however  he  has  not  done ;  and  he  Ims  conse- 

K  4  quently 
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qucintly  rendered  himself  liable  to  an  infonnatioQ^ 
We  are  of  opinion,  that  be  is  indebted  to  the  Kmg 
in  the  sum  stated  in  this  information^  and  must 
therefore  confirm  the 

Judgment  for  the  Crowjfu 
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^ , — '-^  and  his  Wife. 

j,S'     This  information  had  been  filed  against  th^ 
'       "      ^  defendants  for  the  recovery  of  three  separate  pe- 

The  statute       ,,.  ,        ,  / 

of  8tb  Anne,  paltics,  under  three  several  statutes. 

imposing  a 
penalty  of 

treble  the  The  first  count  was  founded  on  the  17  th  section 

Importation  of  of  tlie  7th  chapter  of  the  8th  of  jinne^  for  the 

prohfbitetf  P^^^ty  of  6^7'-  ^^^'  ^^&  tr^We  the  value  of 
be  imported    270  dozen  pairs  of  foreign  leather  gloves,  "  which 

country,  is  "  having  been  imported,  and  laid  on  land,  had 
SrsKon"  "  become  forfeited,  and  being  so,  had  afterwards 
and  operation, ««  come  to  the  hands  of  the  defendant  Charles  Sag- 
to  all  such  ^'  gers  and  his  wife,  they  well  knowing  that 
been  or'nu^^*  "  *^^  ^^^^  goods  were  prohibited  to  be  imported." 

be  prohibited 

tothattutute.      The  second   count   was  framed  on  the   i6tb 

fbiuidS'on  ^^**  ^^  ^®  3^^*^  ^^*P-  of  the  11th  Geo.  1st.  and 
that  statute    sought  to  recover  the  like  penalty  for  "  knowingly 

not  inconsist-         ^  . 

ent  with  a  count  on  the  6th  Geo.  3,  although  evidence  of  » tingle  act  might  be 

sufficient  to  support  both  counts. 

Omission  of-  the  name  of  defendant's  wHe  is  no  ground  for  mOTin^  in  annt  of 
jodgmenty  except  as  to  her  only,  and  is  not  an  objection  htal  to  the  mfonnation. 

<<  harbouring 
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'^  Lcffbouring,  keeping  and  concealing  such  goods, 
''  knowing  them  to  be  prohibited  and  run  goods." 
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Attorney 
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The  third  count  was  for  the  further  penalty  of    Saggsr& 
300/.  given  by  the  6th  Geo.  3d.  chap.  19,  sect.  1, 
^'  for  concealing  270  dozed  pairs  of  foreign  manu* 
"  factored  leaitiier  gloves,  with  intent  to  prevent 
"  the  forfeiture  or  seizure  of  the  same." 


On  the  trial,  at  the  Sittings  after  last  Easter 
Term,  a  verdict  was  taken  for  the  Crown  on  the 
first  and  third  counts. 


In  Trinity  term  following,  the  Comm(»i  Serjeant 
obtained  a  rule  ttisi  for  setting  aside  that  verdict, 
and  causing  it  to  be  entered  on  either  the 'third  or 
first  count  only,  and  not  on  both  counts,  on  the 
objection  as  to  the  first  count,  that  the  goods  which 
were  the  subject  of  the  present  information,  .had 
not  been  prohibited  to  be  imported  into  this  country 
previous  to  or  at  the* time  of  passing  the  statute  of 
the  8th  of  Anne, — a  statute  which  could  not  be 
construed  to  have  had  a  prospective  view  to  all 
such  goods  as  should  then  in  future  be  prohibited ; 
^d  that  it  was  therefore  not  applicable  to  the  act 
imputed  to  these  defendants.  And  as«  to  the  third 
count,  that  if  the  statute  of  Anne  should  be  con- 
sidered as  operating  to  affect  subsequent  prohibi>^ 
^OQs,  yet  that  the  having  such  prohibited  goods  in 
possession,  and  concealing  them,  was  one  entire 
offence,  and  not  penal  under  both  the  statute  of 
^nne,  and  that  of  the  6th  of  Geo.  3.  at  one  and 
^^  same  moment;   and  consequently,  therefore 

only 
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only  subject  to  one  penalty,  under  one  statute.  It 
also  had  been  moved,  that  at  all  events  the  judgment 
should  be  arrested,  on  account  of  the  informality 
of  the  omission  of  the  wife  s  name. 

The  SoUdtar  General^  followed  by  DauRcey, 
Clarke^  and  fFaltan^  now  shewed  cause,  inftirting 
that  the  statute  of  Anne  was  prospective ;  and  that 
the  act  of  possession,  and  the  act  of  concealment, 
though  of  the  same  goods,  were  distinct  integral 
offences. 


V 

They  affirmed  that  foreign  gloves  were  prohi- 
bited to  be  imported  into  this  country  previous  to 
.  the  statute  offline,  as  early  as  the  reigtf  oi  Edward 
th^  4tfa,  and  are  enumerated  among  other  pro- 
hibited articles  in  an  act  of  tfie  3d  of  that  re^ ; 
and  subsequently  by  tbe  1st  Bkh.3idu  chap.  12. 
They  are  also  enumerated  in  the  schedule  of  rates 
in  12  CA.  2d«  ch.  4,  and  prohibited  but  on  con« 
ditioo  of  certain  duties,  mz.  2/.  10^.  the  gross.  But 
admitting  gloves  to  be  an  article  importable  on 
payment  of  certain  duties,  at  the  time  of  passing 
the  statute  of  Arnie ;  yet  tbpit  being  a  general  law 
for  the  protection  of  trade,  preventing  the  impor* 
tatioo  of  all  prohibited  articles  into  this  country,  (as 
the  (M^eainble  to  the  1 7th  section  imports,)  it  must 
be  considered  as  extending  to  all  subse<iuent  pro** 
inbitions,  wfaeneby  importation  is  made  an  offence. 
By  the  general  rule  <£  construifl^  acte  of  par* 
iiamen^  if  one  statute  makes  the  importation  of 
prohibited  goods  penal,  a  siibBequent.  statute  pco- 
iubitiiig  goods  to  be  imported  subjects  (he  imporler 


,10 


to 
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to  the  penalty  of  the  preceding  statute :  Otherwise 
such  subsequent  statutes  would  be  partly  pugatory. 
The  8th  of  Arme  also  mentions  uncustomed  ^ods ; 
and  all  that  the  Court  haVe  to  inquire  of,  to  find 
whether  the  penalties  attach,  is,  whether  the  goods 
are  subject  to  duty,>  or  whether  theiv  impcxtatioa 
be  prohibited,  without  regard  to  the  time  of  im« 
posing  the  duty,  or  enacting  the  prohibition ;  dther< 
wise  they  would  be  restraining  the  operation  of  a 
general  and  beneficial  law. 

Then  if  the  Crown  be  entitled  to  <t  verdict  on 
the  first  count,  the  next  object  of  inquiry  id, '  whe- 
ther it  is  also  entitled  to  a  verdict  on  the  third,  in 
conjunction  with  that 

Under  the  first  count,  it  is  only  tiecessary  to 
shew  that  the  prohibited  goods  came  knowingly  to 
the  hands  of  the  defendants.  The  third  count  is 
on  the  6tli  of  Geo.  3,  which  carries  the  offence 
Airther,  and  constitutes  three  different  classes  of 
persons,  who  ^hall  be  deemed  ofienders  undt^  the 
act,  and  liable  to  the  penalty  of  200/.  The  first 
IS,  of  those  who  shall  bring  any  such  leather  gloves 
into  tile  kingdom :  The  second,  of  persons  being 
retailers  or  venders  of  any  sort  of  gloves,  who  shall 
be  found  having  prohibited  gloves  in  their  posses* 
Mon,  or  exposing  ^em  to  sale :  The  third  class  is  of 
those  who  shall  conceal  such  gloves,  'with  intent  to 
prevent  the  forfeiture  or  seizure.  Now' this*  last 
is  an  offence  not  noticed  by  the  statute  of  j^hn^^; 
nor  could  the  Crown  under  thttt  statute  chargethe' 
defendants  with  the  treble  value  for  thi^  offence ; 

but 
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1814.      but  it  comes  completely  within  this  statute,  and  ^* 
Attornkit  liable  to  the  penalty  of  200/.    The  defendant  is 
General    here  first  charged  as  a  subject  with  a  generals 
G    ^'         breach  of  the  laws  of  commerce ;  and  nex^  with 
the  particular .  offence  of  being  a  vender  of,  or 
concealing    contraband    goods    to    prevent    the 
seizure* 

« 
^  Double  the  value  of  the  gloves  seized  might 

amount  in  some  trifling  instances  to  a  very  small 
penalty  indeed ;  and  on  the  other  hand,  a  forfeiture 
of  200  L  might  often  be  also  too  inadequate  a  pe- 
nalty to  prevent  persons  largely  dealing  with  pro- 
hibited goods..  In  this  Court  the  same  transaction 
is  constantly  the  subject  of  different  penalties,  as  in 
the  case  of  removing  beer,  and  putting  it  into 
casks^  without  a  previous  notice,  which  creates  one 
offence ;  and  the  party  is  also  liable  to  penalties  for 
each  of  the  tubs  not  entered. 

They  conceded  to  the  objection  as  to  the  omis* 
sion  of  the  wife's  christian  name,  but  only  as  fiair 
as  the  information  went  to  affect  her. 

t 

Tuttd^  I'h^  Comnum  Serjeant^  and  LaweSy  on  the  part  of 

i5t\  Navemher.  ^^  defendants,  contended  that  the  6th  of  Gw.  the 

3d,  on  which  the  last  count  was  framed,  was  the 
only  statute  on  which  the  information  could  proceed^ 
The  more  ancient  statutes  adverted  to,  all  relati^ 
to  goods  imported  for  sale,  and  respected  the  rising 
commerce  in  the  early  ages  :  but  ^oves  were,  by 
12  Ch.  2,  permitted  to  be  imported  on  certain 
termS|  and  were  therefore  not  prohibited  at  the^ 

tima 
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time  of  the  8th  of  Arnie.  From  that  time  to  the  ^  ^^4> 
6th  Geo.  3,  there  is  no  special  prohibition  to  im-  attohket 
port  gloves.  By  the  4th  and  5th  JV.  8cM.  a  duty  General 
of  25  /.  per  cent.  is.  imposed  on  all  French  goods  s^gqers. 
and  merchandise  imported  into  this  country,  except 
wine,  brandy,  salt  and  vinegar ;  and  by  7th  and 
8th  of  fFm,  on  all  goods  of  French  manufacture 
25/.  per  cent  for  a  term  of  twenty-one  years,  from 
1696,  extending  beyond  the  reign  of  Anne.  They 
were  therefore,  at  that  time,  recognized  as  im* 
portable  into  this  country,  and  have  remained  sub^ 
ject  to  a  duty  long  subsequent  to  the  8th  of  Anne. 
The  statute  of  that  year  of  her  reign  could  never 
have  been  intended,  and  ought  not  now  to  be  con- 
strued,  to  embrace  all  goods  prohibited  to  be  im- 
ported subsequent  to  that  time.  The  general  part 
of  the  1 7th  clause  of  that  act  refers  expressly  to 
prohibited  goods,  and  not  to  goods  to .  be  prohi- 
bited. If  it  had  been  in  the  contemplation  of  the 
Legislature  v^hen  the  6th  Geo.  3d  was  passed,  that 
the  statute  of  Anne  would  also  apply,  and  that 
treble  value  aloAe  would  have  been  inadequate,  the 
penalty  of  200/.  imposed  by  that  statute  would 
have  been  expressed  to  be  over  and  above  the  penal- 
ties of  the  8th  of  Anne.  The  5th  of  Geo.  the  3d. 
ch.  48,  in^posing  a  penalty  of  200/.  on  the  im- 
porters of  foreign  silk  gloves,  being  venders,  ex-» 
pressly  says,  it  shall  be  over  and  above  the  forfeiture* 
and  loss  of  such  silk  stockings,  silk  mitts,  silk 
^oves,  &c.  and  that  may. throw  some  light  on  the 
construction  of  these  statutes. 

The  preamble  to  the  6th  of  Geo.  the  3d, '  recites 

that 
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1^4'      that  large  quantities  of  foreign  manufactured  leather 
Attornst  ^^^^  ^^  clandestinely  brought  into  this  kingdom^ 
GsNBRAL    whereby  the  revenue  is  defrauded,  *  (obviously  re^ 
Sagobrs     ^^S'^izing  the  book  of  rates,)  and  those  em{doyed 
in  the  manufacture  of  gloves  deprived  of  the  means 
of  providing  for  themselves  and  families;  and  then 
enacts  that  all  such  gloves  brought  into  this  country 
shall  be  forfeited  and  seized  as  other  prohibited 
and  uncustomed  goods;  and  that  any  person  so 
importing  such  gloves,  or  being  a  vender  or  retailer 
of  any  kind  of  leather  gloves,  in  whose  custody  or 
possession  any  such  foreign  manufactured  leather 
gloves  or  mitts  shall  be  found,  or  who  shall  seil,  cm* 
expose  to  sale,  any  such  leather  gloves  or  mitts,  ^  or 
^^  who  shall  conceal  any  such  leather  gloves  or 
*^  mitts,  with  intent  to  prevent  the  forfeiture  or 
^  seizure  of  the  same,  shall,  over  and  above  the 
^'  forfeiture  and  loss  of  such  leather  gloves  and 
^  mitts,'' — ^not  over  and  above  the  penalties  of 
any  other  acts,-^^'  and  all  interest  which  he,  she 
"  or  they  may  have  therein,  for  every  such  offence 
^  forfeit  and  pay  the  sum  of  300  /.  together  with 
'*  double  costs  of  suit."    That  act  was  made  to  pro- 
hilHt  the  importation  of  French  leather  gloves,  and 
French  leather  gloves  only.      It  is  the  sole  aet 
relating  to  such  prohibition ;  it  stands  singly,  and 
does  not  come  wilhin  the  purview  of  any  other  aet, 
nor  has  it  any  incorporating  clause. 

[Thomson,  Cki^  Baron,    In  what  does  that 
act  differ  from  the  act  req>ecting  silk  gloves?] 

In  giving  double  costs. 

[ThousoKi 
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[Thomsok,  Chirf  Baron.    The  offences  being       ^^^4* 

the  same  in  both.]  Attorney 

General 

\Pauncejf.    And  tiie  statute  of  Atme  has  been    g^Qo'xRg, 
coQStantly  applied  to  that.] 

But  this  statute  enumerates  not  only  cCll  the  cir^ 
cumstances  under  which  an  offender  can  be  liable 
to  penalties^  but  all  the  penalties  to  which  he  is 
raadered  amenable. 

It  has  been  said  that  one  transaction  mi^t  be  a 
breach  of  two  statutory  enactments,  and  incur  two 
leveral  penalties ;  and  die  instance  was  put  of  re- 
moving beer  without  notice,  and  putting  it  into  un« 
entered  tubs ;  but  it  does  not  necessarily  follow  that 
the  beer  so  removed  ^should  be  pot  into  imentered 
tubs.  And  these  offences  against  the  brewing  act 
are  capable  of  being  committed  by  two  distinct 
pecBons  at  different  times ;  the  acts  here  are  iden** 
tified  in  one  and  the  same  perscHi,  at  one  and  the 
sane  time ;  not  two  acts,  but  the  same  act  placed 
in  different  Tiews.  It  is  an  offence  originating  with 
the  statute  of  the  6th  Geo.  3,  and  then  first  incur^ 
ring  any  penalty ;  but  incurring  at  the  same  time  a 
heavy  and  a  certain  one ;  new  fxrohibitions  have 
always  new  penalties;  and  where  tiiere  is  no 
penalty,  an  indictment  is  the  proper  course. 

m 

[Graham,  Baron.  If  a  statute  prohibit  con- 
traband goods  under  a  penalty,  a  subsequent  statute 
declaring  goods  contraband,  will  draw 'tiie  penalty 
after  it]  . 

When 
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When  the  Legislature  gives  an  adequate  penaltyi 
Attorney  ^^^^  ^  "^  necessity  of  recurring  to  former  acts ;  or^ 
General  if  necessary,  it  should  be  done  by  the  subsequent 
Saggers,  ^^tute  in  terms.  It  is  contrary  to  the  principle  of 
legislation,  that  previous  statutes  should  operate  on 
subsequent  acts ;  or  if  that  were  not  so,  the  statute 
of  jitme  would  here  repeal  the  statute  of  6  Geo.  3. 
Certainly,  if  a  former  act  give  a  penalty  of  500/. 
it  would  be  repealed  by  a  subsequent  statute,  im- 
posing on  the  same  offence  a  penalty  of  200/. 
These  are  penal,  not  remedial  laws,  and  subsequent 
enactments  should  be  construed  so  as  to  mitigate 
rather  tlmn  to  accumulate  previous  penalties.  The 
statute  of  Anne  was,  perhaps,  general  at  the  time  of 
its  being  passed  into  a  law ;  but  it  cannot  operate 
generally  now.  A  general  count,  on  it  would  be 
bad  in  substance,  and  judgment  might  be  artested- 
on  that  objection ;  for  it  is  not  every  custody  of  pro- 
hibited articles  per  se  that  constitutes  an  offence 
under  that  act  On  the  whole,  it  is  submitted  that 
there  is  only  one  penalty  attaching  on  this  poss^cxi 
of  prohibited  goods,  and  that  that  is  the  penalQ^of 
200/.  in  the  third  count  of  the  information  under 
the  6th  of  Geo.  3. 

Dauncejff  in  reply.  This  objection  is.  now,  for  the 

'    ^t  time,  made,  to  a  statute  which  has  been  acted 

on  for  more,  than  a  century,,  as  the  subject  and 

general  ground-work  of  every  information  laid  for 

the  offence  created  by;  it  and  usage  is  held  to  inta- 

pret  statutes.      Distinct  penalties  are  sought  for 

here,  because-the  offences  are  distinct^  and  are  de* 

clared  to  be  so  by  different  acts. 

[Gbaham, 
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[Graham,  Barm.  The  same  evidence  would 
support  both  charges;  a  concealing  is  a  possession.]  j^j^^.^^^  ^ 

General 

Their  argument  is,  that  unless  he  conceals,  he  is 
liable  to  no  penalty  for  the  possession,  not  being  a 
vender  or  retailer ;  because  the  goods  are  only  pro- 
hibited ^ub  modo.  It  is  said,  that  these  goods  were 
not  prohibited  before  the  6th  Geo.  3 ; — that  we 
deny;  or  if  they  were  not,  we  contend  that  the 
statute  of  jimte  attaches  as  soon  as  goods  are  pro- 
hibited by  any  subsequent  act  of  the  Legislature. 
That  statute  has  no  restrictive  words : — 'And  would 
not  a  law,  prohibiting  the  importation  of  g6ods,  made 
on  the  day  after  padsing  that  act,  have  been  affected 
by  it?  and  if  it  would,  so  would  a  law  made  at  this 
day«  If  this  be  in  one  sense  a  penal  statute^  it  is 
also,  in  another  view,  a  remedial  law,  advantageous 
to  the  commerce  of  the  country  and  the  revenue  of 
the  state.  One  act  is  frequently  the  subject  of  two 
penalties,  as  in  the  common  case  of  maltsters,  in 
what  is  called  runmng  a  wetting ; — that  is,  moving 
forward  the  malt  in  its  progress  from  the  cistern 
to  the  kiln;  eveiy  removal  there  is  a.  distinct 
ofience. 


[Chirf  Baron.  They  proceed  for  two  penalties 
lathe  ease  of  importing  foreign  brandy :  One  for  not 
paying  the  duties,  and  another  for  importing  it  in 
smaU  caiflcs.] 


So  here  the  acts  are  distinct  offences ;  and  if  the 
statutes  are  not  taken  together,  the  penalties  may 
hecome  nugatory  and  inefficient. 

O  I'homson, 
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THOBisotf,  Chirf  Barmy   deltyering  the  judg- 

ATTDRirBV  ^^'^^  ^^  ^®  Court,  set  out  the  informatioii,  and 

GsHEKAL    selected  such  leading  points  of  the  case  as  bore 

fiAoona.   inateriaUy  oti  the  questioQ ;  i^hkh  he  stated  to  be, — 

Whether  the  defendant  had^  under  the  circuni« 

MtmSay,     stances,  conimicted  one  or  more  offences  aeainst 

S8tfc  November.     ,  '  _  ./•  ,        ■       i  .        ? 

the  revi0mie4aws ; — dr,  if  he  had  comitiitted  one 
only,  thefs  Whether  th«it  was  to  be  considered  an 
infrihgehient  of  the  provisions  of  the  statute  of  tibe 
^th  of  Anfie^  or  of  that  of  the  6th  of  Ge».  $.  . 

The  statute  of  the  Sth  of  jinne^  ch.  7,  (die  1 7th 
%ieetioii  of  which  is  that  which  it  is  at  present 
HJoyie  material  to  connder  for  the  purposes  of  this 
Inquiry)  was  an  act  for  preventing  die  frauds  whidi 
might  be  practised  hi  unshipping,  to  be  landed^ 
gtoerally)  ^ny  sort  of  goods  whatsoever^  subject  to 
liufty,  without  paying  that  Aixt^ ;  and  aiso  generliUy 
to  hiiydisr  4^  importaiioii  of  any  sort  of  pndiibited 
jgoods  into  Greitt  Bfi^mn  c-^Astd  it  is  therefare 
^enabVed,  tbi^  if  any  such  goods  as  ahaU  «be  Mabk 
«(^  duty^  shttU  be  onshipped  widi  intenlioii  to  be 
t^id  on  la^d>  (customs  and  other  dudes  not  filing 
first  paid  or  secured,)  or,  if  any  prohibited  goods 
whatsoever  shall  be  imported  into  any  part  of  Great 
Mritmn^  then  not  coly  the  said  onciisloined  and 
fxroinbited  goods  shall  be  foiiaited  and  lost;  fadt 
<dbo  the  Arsons  who  shall  be  assisting  or4)thcnr0e 
concerned  in  the  unshipping  the  said  prohibited  and 
uncustomed  goods,  or  to  whose  hands  the  same 
^hall  kinmingly  (come,  after  tiie  onahippiiiig  thereof^ 
ishall  feii^  treble  die  vsetoe. 

Under 
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Under  that  clause  it  is,  that  the  first  penalfy  is  ^8i4- 

sought  by  this  information;  the  defendant  being  attobket 

chafged  by  the  first  count  with  having  in  his  posses-  GfiNERAi. 

sk»  certain  prohibited  and  uncustomed  articles;  SAooBBa. 
that  is  to  say,  foreign  leather  gloves,  knowing  that 
they  were  prohibited  to  be  imported. 

On  the  part  of  the  defendant^  it  is  now  con- 
tended, that  this  statute  b  to  be  confined  to  the 
possession  of  such  goods  only  as  were  prohibited  to 
be  imported  at  the  time  when  it  passed : — that  it 
does  not  extend  to  render  penal  the  possession  of 
goods  prohibited  by  any  subsequent  act : — and  it  is 
affiraied,  that  foreign  gloves  were  not  prohibited 
goods  at  the  time  of  passing  the  act '  of  the  8th  of 
Amcj  or  at  any  subsequent  period  till  the  6th  of 
Geo.  3. 

♦ 

Certainly,  there  were  some  ancient  statutes 
brought  forward  by  the  Solicitor  General,  wherein 
the  importation  of  foreign  gloves  was  prohibited^ 
but  they  were  repealed  in  efiect,  though  not  in 
terais,  by  subsequent  statutes ;  and  particularly  by 
the  1 2th  of  Ch.  2  ch.  4,  by  which  the  importation 
of  foreign  gloves  was  permitted,  as  appears  at 
least  by  the  imposition  of  certain  duties  on  them» 
whereby  the  preceding  acts  which  prohibited  them 
were  virtually  repealed. 

It  was  not,  however,  admitted  by  the  Crown, 
that  the  repeal  of  those  statutes  was  a  necessary 
<^ii8^ence  of  the  subsequent  impost,  laid  on  the. 
^^i^cHrtation  of  previously  prohibited  goods;  and 

O  2  the 
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,    ^^^^ ,  the  Solicitor  General  mentioned  the  case  of  an  act 

Attorney.  ^^  ^^'  ^^^  ^^^i  having  prohibited  the  importation  of 

General    hogs  and  bacon  from  Ireland ;  and  that  thou^  a 

Saggers,  subsequent  act  of  Wm,  the  3rd,  imposed  a  duty  on 

bacon  so  imported,  it  vas  thought  necessary  that  a 

third  act  should, .  notwithstai^ding,    be  passed,  to 

declare  that' the  act  of  Ch.  the  2nd.  should  not  be 

enforced;,  whereby.it  should  seem  that  a  statute, 

#  Is^ying  duties  on  prohibited  goods,  did  not  thereby 

repeal  the  original  prohibition;  but  ttie  Solicitor 

Gdneral  did  not  insist  on  that  point 

• 

Suppose,  therefore,  that  at  the  time  of  the  sta- 
tute of  Arme  these  goods  were  not  prohibited : 
then  the  question  arises,  whether  that  statute 
applies  to  goods,  subsequently  prohibited  by  other 
acts :  and  we  are  of  opinion,  that  that  statute  is 
not  so  confined  in  its  operation,  but  that  whenever 
a  subsequent  act  prohibits  the  importation  of  goods, 
the  provisions  of  the  8th  of  Arme  immediately 
attach,  as  much  as  if  they  had  been  prohibited  at 
the  time  of  making  that  statute. 

That  these  goods  are  prohibited  by  the  6th  of  Geo. 
the  3d,  is  perfectly  clear;  and  if,  being  imported,  they 
come  to  the  hands  of  a  vender  or  retailer  of.  gloves, 
the  penalty  under  that  statute  is  incurred.'  So  also 
if  any  person  harbour  or  conceal  such  goods  to  pre- 
vent forfeiture  or  seizure,  he  would  likewise  become 
liable  to  the  penalty  for  that  offence.  The  statute 
of  Atme  attaches  on  persons  having  possession  of 
.  goods,  knowing  them  to  be  prohibited  to  be  im- 
ported ;  and  it  seems  to  us  that  the  two  statutes  may 

.  *  well 
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well  stand  together :— The  one.  requires  merely  a 
possession  of  the  goods,  with  a  knowledge  of  their 
prohibition : — ^The  other,  a  possession  with  intent 
to  conceal  finom  forfeiture  or  seizure.  The  first 
offence  differs  materially  from  the  second,  and 
neither  is  so  blended  with  the  other,  that  a  penalty 
being  recovered  on  one  should  preclude  the  Crown 
from  proceedbg  for  the  penalty  attaching  on  the 
other  also. 

We  are  therefore  of  opinion,  that  on  this  1n- 
fonnation  the  act  of  the  defendant  supports  as  well 
the  count  for  the  recovery  of  treble  the  value  of 
the  prohibited  goods,  as  also  the  count  for  the 
specific  penalty  of  200/.  and  that  the  verdict  for  the 
Crown  should  stand  as  recorded. 

Judgment  for  the  Crown. 


Thomas  v.  The  Royal  Exchange  Assurance,    ^t*^"^^' 

November  19. 

XHE  plaintiff  had  insured  his  ship  and  cargo  Where  a 
with  the  defendants,  on  her  voyage  firom  Hdstme  ^oyz^,  dc  * 
to  Cwk.  with  liberty  to  touch  and  stay  at  any  port  ^y««^  *>y .  ^ 
or  place^  without  prejudice  to  the  insurance.     Ine  and  danger, 
vessel  took  fire  at  sea  and  was  burnt,  and  the  cargo  pi^Vof^frfety 

lost  ^^  ^i*  course^ 

.    .  and  (ends 

athore  for 
proriikmiy  (ahhongh  he  also  trantmits  a  letter  at  the  ilkme  thne)-  it  it  not  a 
^cvatkkD,  and  is  a  question  to  which  the  Jury  are  competent.         ^ 

O3  The* 
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^^H'  The  present  action  was  brou^t  on  the  policy 

Thomas    ^i^^t  the  insurers,  and  tried  at  the  last  assizes 
».         for  the  county  of  Cornwall^   before  Mr.  Justice 
Exchange^  Dflwij&ier,— ^It  was  in  evidence,  that  the  vessel  sailed 
on  the  13th  of  September ,  at  eight  o'clock  a.  m. 
with  the  wind  about  north-west.     When  she  had 
got  between  Helford  and  Cacerack  Ctwe,  the  wind 
began  to  blow  strong  from  the  westward,  and  ibe 
Manacks  before  them.     On  heaving  the  vessel  in 
stays  she  shot  a-head  farther  than  was  expected, 
and  touched  aground  on  the  sand,  but  got  off  with- 
out injury.    They  then  hailed  a  iisfaing-boat,  in 
^idi  the  captain  sent  a  man  a;shore  to  C&verack, 
for  a  barrel  of  fish,  and  to  vMke  inquiry  as  td  any 
one  having  been  there  from  Helstoney  who  returned 
with  the  fish  in  about  half  tin  hour.     The  neit  day, 
the  vessel  not  having  made,  or  being  able  to  make, 
any  progress,  the  wind  being  a-head,  and  a  flood- 
tide,  and  there  being  privateers  cruising  off  the 
coast,  they  put  into  Guavas  Lake,  in  Mount's  Bey, 
where  they  lay-to  at  single  anchor  for  the  night ; 
from  thence  Heroey,  the  supercargo,  wrote  a  letter 
to  the  plaintiff,  which  he  sent  ashore  at  Penzance, 
by  one  of  the  crew.     The  next  day  the  Same  man 
went  ashore  again'  for  an  answer  from  the  plaintiff. 
He  saw  the  plaintiff  at  Penzance,  and*  they  cam^ 
and  hailed  the  supercargo  and  captain  to  come  on 
shore,  which  they  did,  and  they  all  transacted  busi- 
ness together.     They  afterwal'ds  went  on  boatd, 
and  weighed  anchor  and  put  to  sea  about  six  o'clock 
p*  m.  and  in  about  an  hour  afterwards  the  vessel  was 
discovered  to  be  on  fire. — She  was  ultimately  con- 
«umed,  and  tiie  cat^o  totally  lost* 

The 
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The  principal  point  of  the  d^nce  jet  up  wm  h      ^814, 
denadoQ ;  and  tp  support  that  defence  their  wit*    thomas 
nesses  said,   the  wind  was  fair  on  khoir  leaving        «>• 
Hdstont,  and  that  though  there  was  afterwards  exghangb^ 
a  bead  wind,  by  beating  to  windwardi  they  mi^t 
have  proceeded  to  Cork.  « 

On  this  evidence  the  Judge  left  it  to  the  Jury,  * 
observing,  that  to  vacate  the  insurance,  Urn  delay 
at  Caoerack  CtyoCj  and  afterwards  at  Mounts  Bmft 
must  be  considered  as  having  increased  tl)e  risk  { 
but  if  they  went  in  for  provision  it  was  justiA^^  and  * 
was  therefore  not  adeviation. 

The  Jury  found  a  verdict  for  the  Plaioti0l 

Lens  J  Serjeant,  having  obtained  a  rule  msi  for  a     y<w,  s. 
new  trial,  on  the  objection  of  a  mis-direction  on 
the  part  of  the  Judge  : 

Pelii  Burrm^hj  and  Gifford,  njw  fih^wed  cavse. 
The  question  of  deviation  was  fairly  left  to  tibe 
Jary  after  a  minute  iaveBtigatioQ*  It  wa^  in  proof, 
that  when  they  put  mto* Qyoeradc  C(m  Htm  ^mi 
was  strong  and  advense;  and  that  privateers  weDi^ 
cruising  in  the  ChanneL  It  was  fherefore  safer  to 
do  so.  Stopping  to  aendia  a  jbetter^  wiljaout  dnopping 
SQchor,  and  the  sails  set,  and  the  boat  bringiog  hack 
a  barrdi  of  pilduurds,  cannot  be  said  to  be  audii 
adeviation  as  sbsil  disdiai^  the  uadenwriters.  Oma 
of  the  defendant  a  witnesses  aaid,  that  he  4xaild  bam 
proceeded  to  Cork  with  his  vessel ;  but  he  was  the 
commander  of  a  revenue  cutter;  and  what  he  miglik 

O  4  have 
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have  done  mth  his  vepsel  should  not  afiect  this  case  i 

Thomas    — ^The  question  is  not,  whether  the  captain  might 

rp     I'        have  done  better,  but,  whether  he  has  done  ilL    In 

ExcHANG*.  Urquhart  v.  Barnard,  (a)  it  is  said  by  Lord  Chief 

Justice  Mansfieldj  that  it  is  no  where  defined  what 

is  the  meaning  of  the  words  ^'  liberty  to  touch,"  as 

contra-distinguished  from  ^'  to  touch  and  stay  ;'^  and 

he  adverts  to  the  expression  of  Lord  Mamfidd^ 

that  ^' touch  apd  stay/'  means  in  case  of  necessity, 

which,  he  says,  cannot  be;  as  in  such  ca^e  the  clause 

would  be  nugatory ;  and  an  act  of  necessity  such 

as  to  obtain  provisions  in  case  of  extremity,  could 

not  be  construed  dei^ation : — this  policy  has  that 

permission ;  and  we  should  always  keep  in  mind  the 

.   contract  of  indemnity  between  the  parties.     But 

the  whole  was  left  to  the  Jury ;  and  they  have  found 

to  the  satisfaction  of  the  Judge. 


Len$  &  GaseleCy  contra. — ^The  case,  which  is  a 
mixed  question  of  law  and  fact,  has  not  gone  pro- 
perly to  the  Jury.  The  fact  of  going  oat  of  the 
course  of  the  voyage,  unless  it  can  be  justified, 
vacates  the  policy,  (b)  although  the  risk  be  not 
increased  or  altered  by  it.  The  increase  of  risk 
is  not  the  criterion  of  deviation..  Zeoabre  v. 
JVUsQH,  (cj.  Wherever  there  has  been  a  deviation 
it  must  be  justified  to  save  the  policy.  There  were 
two  departures  here,  neither  of  which  could .  be 
justified  :-^There  could  have  been  no  necessity  to 
go  in  for  provisions,  on  a  voyage  of  forty-eij^t 
hours ;  that  was  a  direct  deviation :— As  little  c«u 

(aj  I  Tamiit  455.    {"tj  3  Parke,  387.    fcj  i  Douglsa,  ago. 

the 
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the  sending  a  letter  be  justified,  which  was  an  act      1814. 
calculated  for  delay  alone ;  liberty  to  touch  and    ,«   ^       ' 
stay  must  be  confined  to  the  voyage,  otherwise     .    y. 
there  can  be  no  deviation  in  any  case.     In  Scott  v.  "^^^  Royae 
Warwick  (d),  &  case  of  the  other  day  only,  of  an 
action  on  a  policy  from  Plymouth  to   Gibraltar , 
Lord  JEUenborough  held,  that  the  captain  going  in 
for  pressed  men,  had  no  right  to  do  so,  -having 
already  more  than  he  wanted ;  and  he  ought  to 
have  been  ready  to  sail  immediately : — Instead  of 
the  attention  of  the  Jury  being  directed  to  the 
question  of  deviation,  or  no  deviation,  they  were 
desired  to  re^urd  the  consequences ;  which  was 
improper. 

Thomson,  Chief  Barony  absente. 

Graham,  Baron.  If  the  fact  of  deviation  had 
been  established,  they  should  have  shewn  just 
cause,  otherwise  the  deviation .  vacates  the  policy, 
without  proving  risk.  My  inind  intimates,  that  the 
Jury  might  be  perplexed,  with^  considerations  not 
beiong^lg  to  the  cause,  and  therefore  it  would  be 
dangerous  to  have  left  the  question  of  deviation 
wholly  to  them;  and  they  were  in'  all  respects 
properly  directed.  The  question,  was.  Whether  the 
deviation  was  justified  ?  and  the  Jury  looked  to  the 
justifying 'circi^nstances.  I  agree  with  Mr.  Justice 
J^ampier,  that  if  a  man  acts  fairly,-  and  to  the  best 
of  his  skill,  although  not  a  most  expert  seaman,  it 
u  all  that  is  required. 

« 

(dj  Not  yet  xeportsd. 

•  It 
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1814.  It  appears  there  was  a  head  wind,  and  danger  ; 

-,    ^    7^  ^d  h^  tjouches  for  a  time  in  Mounts  Bay ;  and  it 

Thomas  .      /•      •      ▼  1     •  1 

9.        was  a  question  for  the  Jury  to  deade  on ;  nor  do 

The  Rotal  j  ^|jJjjjj  ^^y  j^^^^^  ^j^^g  wrong.     I  therefore  see  no 
distinct  ground  for  sending  it  down  again. 

Wood,  Bar&ru  I  am  of  the  same  opinion. — I 
agree  that  there  should  be  a  rea80EuU)le  cauae  to 
justify  a  deviation ;  but  going  in  for  provisions  is  a 
justifiable  cause ;  and  the  Jury  were  to  decide  whe» 
ther  it  was  a  band  jidt  going  in  for  that  puqxiee.*-^ 
Perhaps  the  master  of  a  different  vessel  m^fat 
have  got  quicker  round.  I  take  it  for  granted  that 
Mounts  Bay  is  in  the  course  of  the  voyage,  and  if 
so,  sending  a  letter  would  be  no  deviation.  I 
think  there  has  been  no  misdirection;  and  that 
the  verdict  is  not  contrary  to  the  'weight  of  the 
evidence. 

Richards,  Baron.  The  Jury  have  decided  on 
the  evidence ;  and  I  think  it  supports  the  verdicL 
A  witness  says,  the  object  of  going  in  was  to  get 
tiiecask  of  fish;  it  may  seem  extracrdkiary,  bat 
the  Jury  believe  it — He  then  says,  they  went 
round  the  ZiMfW  next  day,  when  there  was  a  head- 
wind akmg  shore.  He  says,  the  iMiy  b  in  ihe  way 
to  Cork.  Thomas  Henoejf  says,  the  wind  was  fool, 
and  when  it  became  fair  we  safled ;  and  tiie  lury 
oh  the  evidence  have  found  there  was  no  kntenDg 
which  could  create  an  objection  to  <his  action*  I 
think  the  Judge's  direction  on  the  point  right. 
There  was  evidence  on  the  other  side  to  shew  un- 
necessary delay,  4»at  k  ^d  not  wtisfy  the  Jury. 
,10  I  therefore 
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I  therefore  entirely  concur  in  the  opinions  which  ^    ^^^4*    , 

have  been  ^ven. 

Rule  discharged. 


Beazlet  v.  SHAi^LErori. 

Same  Jhnf. 


^ 


LtifS  &  Giffvrd  shewed  cadse  against-  a  rule  in  "^^ 
iwi  obtained  by  Harris,  on  the  behalf  of  Uie  de-  taken  in  the 
feadaftt,  for  anew  taial,  on  affidavi«s  by  defendant's  ^aJ^^j^^  his 
attoraey,  and  another  person,    stating,  that  the  ^^**^jj^?^ 
cause  stood  No.  17  in  the  paper— that  No,  14  some  in-  ' 
was  a  question  of  right  of  way,  attd  expected  to  J^jJJ^^tnSf  *' 
occupy  considerable  part  of  the  day — that  the  if  reawnable 
solititof  having  new  matter  to  add  to  his  bnefs,  shewn, 
was  at  borne,  mailing  the  necessary  additions,  when 
the  cause  was  called  on,  as  it  had  been  in  his 
absfence  in  consequence  of  having  been  taken  out 
of  course ;  No,  14  being  postponed  till  next  day ; 
aftd  that  a  venfid  ^f  damages  wad  found  for  the 
phshtiff. 

Tht  actSon  was  case  on  a  waixanty  of  an  un- 
sound bonse. 

Under  th^  peculiar  circumstances,  the  Court 
DMuie  the 

Rule  absolute. 


Th& 
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The  King  v.  Mainwaring. 

f 

John  Lyall^  a  contractor " for  supplying  the 
commissariat,  obtained  a  baron's  fiat  for  an  extent 
in  aid,  on  an  affidavit  setting  forth  his  bond  to  the 
Crown,  now  outstanding  and  undischarged,  condi- 
tioned as  therein  mentioned : — a  debt  due'  to  him 
from  the  defendant  and  his  partners : — and  a  docket 
struck  against  them,  endangering  the  loss  of  his 


Monday, 

^^ s, * 

Bond  to  the 
Crown, 
thoujrh  not  . 
forfeited,  is 
sufficient  to 
entitle  the 
obligor 
to  an  extent 
'in  aid. 

The  role  of 

Court  not  _  _        _ 

thS'tS^affi!  ^^  ^^^^  whereby  the  deponent  will  be  "  less  able 
davit  should  <<  to  Satisfy  what  he  may  be  indebted  to  his  Majesty 
allegation  that  "  on  the  Said  bond/* 

the  debt  is  not 
a  trust  debt. 

Martin  moved,  on  behalf  of  the  defendants  and 
their ^  provisional  assignee,  that  the  *  proceedings 
under  the  extent  should  be  set  aside,  Sgamaoeantur 
manusj  and  the  money  restored.  He  u];ged  that 
the  affidavit  did  not  contain  that  part  of  the  alle- 
gation required  by  a  rule  of  the  Co\jirt(e)  to  be 
made,  that  the.  debt  on  *which  the  extent  was 
founded  was  not  a  trust  debt-^that  it  was  not 
stated  to  be  an  actual  and  existmg,  but  a  probable 
and  contingent,  debt,  which  the  deponent  might' 
never  owe ;  and  therefore  insufficient  to  defeat  a 
commission  of  bankrupt,^  and  secure  to  an  indivi- 
.  *  dual  creditor  twenty  shillings  in  the  pound  out  of 
the  bankrupt's  estate ;  and  the  condition  of  the  bond 
is  carefully  suppres3ed. 


fej  Hughes'  Report,  p.  205. 


Per 
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Per  Curiam.  It  is  not  necessary  to  state  the 
condition  or  forfeiture  of  the  bond  ;  it.  is  sufficient 
to  produce  it  merely;  Being  a  debt,  on  record  it 
binds  immedilitely.  -  The  usage  of  the.  Court  has 
always  permitted  an  extent  to  issue  under  such  cir- 
cumstancesi  in  the  case  of  an  immediate  debtor  to 
the  Crown.      •    >      i 

'  .  Motion. refused*. 


•  * 


Edmtards  v.  Johnson  &  Hogarth. 


Same  Day, 


LOVAT  moved  to  discharge  the  order  for  an  Pending 
injunction  to  restrain  defendant  from  proceeding  at  an^^nlwer,** 
law,  which  had  been  obtained  in  this  cause  under  a  further 
these  circumstances : — ^The  plaintiff  had  excepted  be  filed  in  thU 
to  the  defendant's  answer,  and  had  given  a  four-djiy  ^^^  ^^^^ 
nile  for  arguing  the  exceptions.     In  the  mean  time  tions  arc 

I  y^         argued  and 

the  defendant  tendered  a  further  answer  to  the  officer  disposed  of. 
of  the  court,  who  refused  to  file  it  till  the  excep-     Such  tender 
'  tions  should  be  disposed  of.     The  plaintiff  treated  answer  is  a 
that  offer  of  further  answer  as  a  submission  to  the  JhJ^xccJ-  ^'^ 
exceptions,  and  moved  on  that  ground  for  an  in-  tions,  and  the 
junction  as  a  matter  of  course,  and  an  order  was  Iniy  be>oved 
drawn  up  accordingly,  which  was  now  sought  to  ^^^^g^J^^^^f 
^  discharged.     Defendant  insisted  that  he  had  a  course, 
nght  to  put  in  a  further  answer  before  the  argu- 
'^ent  of  the  exceptions,  which  would  itself  dispose 
^f  them.      The  proceeding,    he  submitted,   was 
founded  in  reason  and  good  sense,  and  was  con- 
««tent  with  the  practice  of  the  Court  of  Chancery ; 

and 
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and  he  cited  the  cases  of  Knar  v.  Sjfmanii(fX 

Edwards    Partridge  V.  Hcqfcrqft(g)^  Maynt  v.  Hochm(h}, 

Johnson  &  ^^^  Botkan  V.  Batenum  (i),  and  doubted  that  any 

Hogarth,   case  could  be  furnished  where  the  Court  of  £x« 

chequer  had  adopted  a  contrary  practice.     The 

ground  of  excepthig  is,  that  we  have  not  furnished 

them  with  a  full  discovery  by  our  answer^ — ^we 

*  answer  more  fully,  and  they  obtain  an  injunction 

because  we  do  so. 

Richards,  Baron.  My  practice  in  this  court 
furnishes  me  with  the  experience  of  thirty  years ; 
and  though  the  rule  is  certainly  otherwise  m  the 
Court  of  Chancery,  yet  here  the  further  answer 
cannot  be  received  tall  the  exceptions  are  disposed 
of. 

Per  Curiam.  You  cannot,  answer  fiirther  tiD 
you  have  got  rid  of  these  exceptions,  according  to 
the  practice  of  this  Court 

Motion  disallowed* 

(f)  \  Ves:  87.  (g)  Dickens,  355. 

(k)  11  Vw.  578.  (i)  IWd.  ag6. 
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SITTINGS  AFTER  MICHAELMAS  TERM. 


55  Gborqe  III. 


SERJEANTS    INN    HALL. 


,    The  King  "o.  Jones.  ,    ^^^^  , 

A  WRIT  of  vvni^K^ionj  \ h ' 

in  Trinity  Term  laat,  to  sell  goods  seized  under  a  ^^  ^^ 
writ  of  extent,  which  had  been  appraised  by  inqui-  a  «»i><y> » 
sition  at  i,8qq/.;  the  sheriff  now  returned  the  ted^uctany 
writ ;  and  that  he  had  sold  the  goods  for  2,000  /. ;  ^[^^^J^ 
that  out  of  that  sum  he  had  retained  500 /L  for  his  penes  or 
extra  expenses ;  and  that  he  had  deducted  his  usual  t^^^n^?h 
poundage.  •  *  deduaiou. 

He  must 
make  a  return 

Deunceif  now  moved,  that  the  sheriff  might  pay  of  ^^^  Tj*^ 
the  balance  to  the  Receiver  General,  on  account  of  by  the  lale, 
the  debt  due  to  the  Crown ;  but  the  Court  refused  Surt^^^erit 
to  allow  the  deductions  in  the  return  for  extra  to  be  paid 

...  OTer,  deduct- 

uOQUe.  ingpoundages 

and  he  must 
move  the 

Per  Curianu — If  any  thioe  is  tlue  to  the  sheriff  Court  for  any 

extra  allow- 

on  such  account,  it  should  be  ascertained  by  refer-r  ance  to  which 
ence  to  the  master  on  his  own  application.    The  ^^^^J  ^  ^* 
sheriff  has  no  right  to  make  any  other  ntaim  to  the 
^o^ndUioni  ejcponaa  than  the  sum  for  which  the  goods 
^*e  sold.    The  conmion  and  proper  return  to  be 
*  made 
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^>  ^8^4'  made  by  the  sheriff  is  the  amount  of  the  money  in 
The  Kiko  ^^^  hands,  on  which  the  Court  order  him  to  pay  it 
«•  over,  deducting  poundage ;  and  if  he  has  any  fur- 
ther claim,  he  must  come  with  an  application  for 

its  allowance. 

Motion  refused. 


JOMSS. 


Someday.        In  the  matter  of  John  Kingsman  and  John  Hird^ 
officers  in  the  service  of  hb  M^esty's  customs. 

chTwi^wiU  I^(^uficey  moved  on  the  part  of  the  officers, 
remove  into  that  the  writ  of  clousum  Jregitj  which  had  been 
proceedings  issued  agidnst  them  by  Hugh  Thomas;  in  the  Court 
r'^nltT^  -'  oif  Great  Sessions  for  the  county  of  Anglesey^ 
Devalue  ofli^  might  be  removed  into  this  Court,  and  that  all  pro- 
CourtB  of      ceedings  ihisrein  in  the  Court  below  mi^t  in  the 

acts  done  in^  *  ' 

his  duty.  This  motion  was  founded  on  an  affidavit  of  the 

officers,  on  whose  behalf  it  was  made,  and  Evan 

'  Evans  stating,    that  having  received  ?L  capias  to 

•  arriest  a  person  under  an  information  against  him 

•    in  this  Court,  for  concealing  uncustomed  goods, 

they  saw  him  enter  the^  dwelling  house  of  the  said 

Hugh  ThomaSy  and  followed  him  in,  but  that  they 

committed  no  act  of  violence  while  there : — ^TTiat 

soon  afterwiu*ds  they  (the  officers)  were  served  irith 

tiie  said  process,  as  they  believed  on  that  account 

»-      .1'''/.  #»     ' 

r 

Curiam^ 

Motion  ordered. 

Thx 
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«  

The  King  v.  Coombes. 

Same  day. 

The  real  estates  of  the  defendant,  which  were     ^f^"  ^^^^^» 

^      .  subject  to  a 

subject  to  certain  mortgages,  had  been  seized  under  mortgage,  be 
an  extent  on  an  inquisition ;  and  by  an  order  of  the  f^^^Jy  under 
Court  of  the  loth  of  May ^  1813,  a  sale  of  all  his  an  extent, and 

,    *^  .  the  purchase 

estate,  right,  title  and  interest  in  the  property,  was  money  paid 
directed  subject  to  the  mortgages,  and  \he  equity  of  Jhe°Crown 
redemption  therefore,  only  should  have  been  sold ;  ]Tp  ^ot  be 
but  the  sheriff  proceeded  to  sell  them  absolutely,  motion/ to  sa- 
without  reference  to  the  interest  of  the  mortgagees,  mortgagee, 
and  the  money  arising  from  the  sale  was  paid  into  ^^^  the  Court 

Court,  a  refc»encc  to 

the  Deputy 
Remembran* 

Dauncey  applied  to  be  allowed  to  pay  off  the  ce^  to    ^ 

ascertain  what 

mortgages  out  of  the  purchase  money,  and  apply  is  due  on  the 
the  residue  in  satisfaction  of  tlie  debt  to  the  Crown,  "^"^s^s*- 

—  r  •*.  1 J  /  Notice  of 

as  far  as  it  would  go.  motion  for  an 

order  of  sale 
.of  Crown 

Thomson,  Chief  Baron.    That  cannot  be  done  debtors  mort- 
bthis  manner.     All  that  was  to  have  been  sold  Sndcr  an  ex- 
was  the  Equity  of  Redemption,  and  they  have  sold  t«nt,  should 
the  whole.     In  strictness,  no  order  of  sale  of  the  the  mortgagee 
Crown  debtor's  estate,  subject  to  a  mortgage,  should  modoVcan  be 
be  made  without  notice  of  the  motion  for  such  an  ««<*«• 
order  first  given  to  the  mortgagees* 

There  have  been  many  orders,  referring  it  to  the 
Deputy  Remembrancer,  io  see  what  was  due  on 
the  mortgage,  and  that  is  the  correct  course  to  be 
pursued  ;  for  the  defendant  is  entitled  to  have  the 

P  '  account 
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^814.      account  taken  regularly,  and  not  1 00  /.  or  as  many 
pence  allowed  against  him. 

Danncey.  The  Crown  Solicitor  wishes  to  avoid 
the  expense,  and  a.t  once  to  pay  over  the  principal, 
interest,  and  costs,  which  he  says  is  ascertained 
between  him  and  the  mortgagee. 

* 

Per  Cwrioiw.— Without  the  defendant's  consent^ 
the  Court  cannot  do  more  than  make  the  order  of 
reference  before  pointed  out  as  the  proper  pro- 
ceeding. 

Motion  refus^. 

[It  was  subsequently  ordered,  that,  on  readiog 
the  extent,  and  order  of  the  1 8th  of  May^  and  the 
Deputy  Remembrancer's  certificate  of  the  cash  in 
Court,  and  hearing  counsel  for  the  nuutgagee  and 
purchaser,  it  should  be  referred  to  the  Deputy 
Remembrancer  to  take  an  account  of  what  was  due 
ori  the  mortgage.] 


i9.ih  DeefmleP.         Xhc  DuiU&  of  6££>¥01U)  V.  MxClX AMA^Ji. 
On  a  bill 

proceeding^  1  H  £  plaintiff  in  equity  had  pleaded  to  an  action 
brou'ht^*^"  at  law,  at  the  suit  of  the  defendant,  for  dilapida- 

defendant^for  tions ;  but  it  haviQg  sobsequeatly  come  to  his  know- 
dilapidations  ^  ^_ 

founded  on  the  destnietioii  of  the  bniMings  ttyereon)  and  for  a  ditco^rjr  woe* 
ther  he  has  not»  sinco  the  coousenccment  of  the  suit  at  law t  assigned  hi*  laterea 
in  the  premises  $  the  defendant  cannot  protect  himself  from  the  discovery,  or  d»- 
charge  himself  from  MUiwf  ring  by  a  pkea»  that  fihe  building  bad  been  destrQQjrcd 
by  fire»  at  a  time  when  defendant  was  entitled,  and  had  ever  since  continued  out  of 
repair  and  waste. 

ledge, 
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ledge,  that  the  defendant  had  conveyed  his  interest       1814. 

in  the  premises  to  trustees  on  certain  trusts,  he  filed  ^^^^^  ^^ 

the  present  bill  for  a  discovery ;  and  that  the  de-  Bedford 

fendant  miebt  in  the  mean  time  be  restrained  from  \,     ^' 

1-     ^     ,      .     t        •  -    ■      i  Macna- 

preceediDg  forther  m  the  action  at  law.  maba. 

It  was  stated  by  the  bill,  that  in  the  year  1773, 
Arthur  Janes  demised  the  premises  to  the  then 
Dudiess  of  Bedford  J  and  Robert  Palmer^  for  7 1 
years,  the  lessees  covenanting  to  repair.  JoneSy  by 
his  will,  devised  the  demised  premises  to  his  daugh- 
ter Mary  (the  defendant's  wife)  for  life,  with 
remainders  over,  subject  to  a  proviso,  that  if  she 
should  marry  any  man  not  seised  of  a  freehold 
estate  of  inheritance  of  1,000/.  a  year,  the  said 
premoses  so  devised  should  vest  in  certain  persons 
and  their  heirs;  in  trust,  to  peVmit  her  to  receive  the  / 

rents  and  profits  to  her  sole  use,  and  that  the  same 
should  be  subject  to  her  disposal  by  will.  The 
testator  died  in  1780.  His  daughter  Mary  then 
entered,  and  received  the  rents  and  profits.  She 
afterwards  intermarried  with  the^  defendant  in  equity, 
wbo  was  not  at  that  time  seised  of  a  freehold  estate 
of  inheritance,  of  the  value  of  i,ooo/.  a  year, 
whereon  the  trustees  became  seised  of  the  reversion 
of  the  demised  premises  in  fee  simple.  The  bill  then 
proceeded  tb  state,  that  the  Ducb^s  of  Bedford,  . 
and  Palmer  were  long  since  dead ;  and  that  the 
said  demised  premises  had  become  vested  in  the 
plaintiff  for  the  residue  of  the  term,  sul^ct  to  the 
rents  and  covenants  of  the  lease ;  and  that  in  £aster 
Term  last  the  defendant  bad  brought  an  action 
iQ  the  King's  Bench,  in  bis  own  name^  against  the 

p  2  plaintiff, 
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plaintiff,  for  special  damages  for  breach  of  covenant^ 
to  which  the  plaintiff  had  pleaded;  and  that  the 
action  was  still  pending ;  but  that  since  the  putting 
in  of  his  plea»  he  had  discovered  that  the  defend- 
ant and  Mary  his  wife,  with  his  son  Arthur^  bad 
by  indentures  of  lease  and  release,  of  the  2i8t 
and  ^2d  Nov.  1809,  appointed  the  said  demised 
premises  to  the  trustees  Darve^i  and  Nobk^  to  the 
use  of  them  and  their  heirs,  upon  certain  trusts 
now  subsisting  and  un{)erformed,  which  the  pl^dntiff 
was  unable  to  set  forth. 


It  then  charged,  that  the  defendant  had  no  right 
to  sue  the  plaintiff  on  the  covenant  after  the  divest- 
ment of  the  defendant's  interest,  particularly  as  Xhe 
said  trustees  claimed  to  be  interested  in  the  da- 
mages,  and  threatened  or  intended  to  proceed,  &C.. 

To  this  bill, .  the  defendant  pleaded,  that  on  or 
about  the  24th  of  February^  1809,  the  premises  in 
the  said  bill  mentioned,  were  burnt  down  and  con- 
sumed by  fire,  and  otherwise  dilapidated,  and  'that 
the  same  have  never  since  been  repaired  4  but  that 
plaintiff  did  thenceforth  permit  and  suffer,  and  still 
continued  to  peimit  and  suffer  the  same  to  be  out  of 
repair  and  waste,  whereby  a  breach  of  the  covenant 
contained  in  the  indenture  of  lease  in  the  said  bill 
mentioned,  was  incurred ;  in  respect  whereof  the  de-» 
fendant  had  brought  his  action  at  law  ag^st  the 
plamtiff,  as  in  the  said  bill  also  mentioned;  all  which 
matters  and  thii^s  defendant  did  aver  to  be  true, 
and  that  he  was  ready  and  willing  to  prove  the^me 
as  the  Court  should  award,  and  therefore  he  pleaded 

the 
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the  same  to  the  said  bill  of  complaint,  and  humbly       1814, 
demanded  the  judgment  of  the  Court,  whether  the  Duke  of 
defendant  ought  to  be  compelled  to  make  any  fur-  Bedford 
ther  or  other  answer  thereto.  Macna- 

MARA. 

■ 

The  defendant  had  recovered  possession  of  the 
premises  in  ejectment. 

Dauncey  sxid  Merrivaky  in  support  of  the. plea,  is  December. 
described  the  bill  as  an  attempt  to  obtain  a  disclo- 
sure of  the  defendant's  family  settlement,  for  the 
sole  purpose  of  impugning  his  title.  They  insisted, 
that  it  could  answer  tio  other  6nd,  for  that  any 
discovery  which  the  defendant  could  make  would 
not  serve  their  case,  or  defeat  the  defendant's  claim ; 
as,  admitting  that  he  had  subsequently  parted  with 
his  interest,  he  had  not  by  so  doing  parted  with  the 
right  of  action,  which  he  then  had,  and  still  has, 
on  the  breach  of  covenant ;  and  that  the  title  whicjh 
he  had,  when  that  breach  was  incurred,  was  .sutt- 
cient  to  support  his  declaration  in  the  present  action 
at  law.  If  so,  then  the  only  remaining  ground  of 
this  bill  is,  that  the  plaintiff  might  be  subject  to 
further  suits,  and  to  be  doubly  charged  with  the 
same  cause  of  action.  But  the  judgment  recovered 
by  the  defendant  in  this  suit  would  be  a  sufficient 
plea  to  any  such  action,  at  least  for  so  much  as 
should  be  recovered  under  it ;  or  if  not,  it  would 
then  be  time  enough  to  come  into  a  court  of  equity 
for  relief,  when  the  only  question  would  be  an  ap- 
portionment of  the  damages. 

r 

Martin  &  Adam^  for  the  plaititiff,  objected  ta 
the  plea,  its  total  deviation  from  the  acknowledged 

p  3  practice 


fits 

1814. 
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Duke  of 
Bedford 

Macna- 
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practice,  and  urged,  that  the  defence  by  plea  is  only 
allowed  when  any  new  fact  is  introduced  by  it  into 
the  case,  in  bar  of  the  discovery  sought,  which  the  bill 
had  suppressed,  or  where  it  falsifies  any  of  the 
allegations  of  the  bill.  But  here  there  is  no  such 
thing  done,  unless  indeed  the  fact  of  Drury  Lane 
Theatre  being  burnt  down  be  such  a  new  fact 
And  how  does  that  bear  on  this  question?  It  seems 
to  be  as  applicable  to  any  other  bill  for  any  other  pur- 
pose. If  the  plaintiff  had  not  n^ade  out  a  3ufficient 
CA3i^  to  entitle  him'  to  a  discovery,  or  had  m^e  it 
out  by  misrepresentation,  the  defendant  should 
have  demurred.  But  the  test  of  tbispl^a  may  be 
found  in  this  broad  question,  Whether  a  d^f^ndaot 
at  law,— threatened  to  be  sued  also  by  tb^  who 
claim  tide  to  the  legal  estate  in  the  premises  which 
are  the  ot^ect  of  the  suit,  under  an  ^^signmeot  of 
the  plaintiff, — be,  or  be  not  entitled,  on  a  bill  filed 
for  a  discovery  of  the  fact,  to  have  an  answer, 
admitting  or  denying  the  existence  of  any  such 
assignment,  such  fact  being  by  no  means  accessible 
at  law  ? — That  is  the  ol:^ect  of  this  bill ;  and  it 
alleges  facts,  which  if  tri^e,  are  sufficient  to  induce 
a  court  of  equity  to  grant  such  a  discovery ;  and 
those  facts  are  not  deniedl  by  this  plea.  This  dis- 
covery is  necessary  to  the  plaintiff's  d(^fence  at  law; 
for  by  it  alone  can  he  acquire  the  means  of  restrain- 
ing the  damages  recoverable  by  the  defepdant, 
within  the  proper  boundaries  of  \m  due  share  in  the 
amount,  which  must  hot  b^  more  tbancoinmensurate 
with  the  duration  of  his  title  since  the  period  of  the 
lireach  of  covenanL    In  Cam.  Dig*  (a)  Covenant 

»        -  » 

faj  TiU  Covenant,  B.  3,  -    ^ 

is 


18  m^  to  lie  in  the  assignee  after  an  assignment  of      ^^^4-    , 
the  reversion.  Duks  of 

Bedford 

VI 

It  is  only  to  defeat  the  defendant's  action  in  macna- 
part,  that  this  discovery  is  sought,  lest  by  an  action  maba. 
for  dilapidations  previous  to  his  assignment,  he 
should  recover  damages  for  their  continuance  since    • 
that  assignment,  for  which  the  plaintiff  in  equity 
would  be  answerable  also  to  those  entitled  under 
it.    To  that  action  a  judgment  recover^  by  tiie 
former  would  not  be  an  efficient  plea,  because  there 
is  not  a  sufficient  privity  between  the  two  parties. 
A  judgment  recovered  by  the  particular  tenant 
could  not  be  used  by  a  wrong-doer  in  bar  of  an 
action  brought  by  the  reversioner.     If  the  defendant 
in  this  case,  who  had  only  a  life  estate,  and  not 
the  fee  in  these  premises,  were  permitted  to  re- 
cover unlimited  damages,  that  is,  as  much  money 
as  would  rebuild  the  premises,  it  would  not  exone- 
rate the  plaintiff  from  the  further  claims  of  those 
who  are  entitled,  under  him,  to  their  proportion  of 
them.     The  term  too  is  not  yet  expired,  and  the 
plaintiff  may  yet  repair  before  the  termination  of 
the  lease. 

Dcifimceyy  in  reply,  >  insisted  that  the  fact  of  the 
total  destruction  of  the  premises  by  fire,  at  the 
periojd  of  that  accident,  was  such  a  fact  i&  it  had 
beea  said  not  to  be: — anew  fitct^  militating  with 
the  ground  c^  the  j^ntiff's  bill,  connecting  the 
defendant's  tide  with  the  period  of  the  breach  of 
tovenanty  and  tlierefore  pleadable  in  bur  ctf  the  ' 
discovery  soo^t     If  pecessary  parties  are  onitlcd 

p  4  they 
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^  they  should  have  filed  a  bill  of  interpleader.  As 
to  the  argument  of  rebuilding  before  the  expiration 
of  the  lease,  the  circumstance  of  the  premises 
having  been  already  recovered  .by  the  defendant,  by 
ejectment,  disposes  of  that.  In  all  events,  the 
defendant  is  entitled  to  some  damages. 

[Wood,  Baron.  You  have  not  averred  in  your 
plea,  that  the  defendant  brings  his  action  only  for 
damages  up  to  the  time  of  the  assignment  of  his. 
interest] 

« 

,,  He  cannot  recover  beyond  the  time  during  which, 
tie  can  show  himself  to  be  entitled^ 

[Wood,  Baron.  He  may  recover ^up  to  the  time 
of  bringing  his  action.] 

When  the  building  was  destroyed  the  defendant 
was  entitled  to  the  premises. 

'  [Wood,  Baron.  .  That  goes  to  the  qtcantum  of 
the  damages  only.  The  assignees  have  a  right  to 
bring  their  action  for  the  continuance  of  the  dilapi- 
dations from  the  time  that  they  became  seized.] ' 

The. defendant's  main  objection  to  the  -bill  is, 
that  the  period  of  his  bringing  the  action  cannot 
affect  his  right  to  damages  ;  and  that  therefore  he 
Is  not  called  on  to  answer  the  bill,  which,  we  con- 
tend, he  has  got  rid  of  by  the  plea  on  this  record. 

» 

Thomson,  Chief  Baron,  having  recapitulated 
the  material  parts  of  the  bill,  istated,  that  the 
;    i  *        object 
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object  of  it  was  to  obtain  a  discovery  of  the  deed       1B14; 
of  the  2  2d  of  November  1809,  whereby  it  was  d^^^^  q^ 
said,  that  it  would  appear  that  the  defendant  had  Bedford 
parted  with  his  interest  in  the  reversion  of  tlie  ^j^^^\^ 
premises  demised  to  thti  plaintiffs  predecessors  by  mara. 
the  lease  of  17739  a^d  by  so  doing  had  incapar 
citated  himself  to  sustain  the  action  at  law  for 
daiDag^  subsequent  to  that.  time. .      >    . 

■ 

The  plea  upon  this  Record  has  dertainly  answered 
DO  part  of  the  hiU ;  but  it  has  stated,  in  bar  of  tiie 
discovery  prayed,  that  the  demised  premises  had 
been  burnt  down  and  consumed  by  fire  m  February  ' 

1 8o9»  and  that  t^iey  have  ever  since  been  suffered 
to  lie  out  of  repair  and  wa^e,  which  is  averred  to 
be  a  breach  of  the  covenant  in  the  lease,  and 
therefore,  the  defendant  says,  he  has  brought  his 
action  at  law. 

I 

Now  the  question  for  the  Court  to  decide  is, 
whether  a  sufficient  reason  has  been  furnished  by 
this*plea  for  the  defendant  not  having  answered  the 
biU,  :  ^ 

Cek*tainly  the  action  which  has  been  brought  at 
iaw  would  enable  the  defendant  in  eiquity  to  re^ 
cover  damages  up  to  the  time-  bf  its'  commence* 
ment,  unless  the  plaintiff  could  clearly  show  that 
the  defendant  had  previously  parted  with. his  in<^ 
terest ;  ih  which  case  he  would  only  be  entitled  to 
damages  up  to  the  period  of  his  having^  so  done, 
and  not  for  any  subsequent  breach  of  the  covenant 
by  the  plaintiff  continuing  to  permit  the  premises  to 

lie 
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^  lie  out  of  repair  and  waste*     Whatever  right  the 

defendaat  inigbt  have  had  in  the  premises  he*' 

fore  be  parted  with  his  interest  in  the  reversion, 

it  is  clear  that  the  damages  recoverable  against  the 

plaintiff,  since  that  time,  do  not  belong  to  MacM- 

marUy  his  assignees  being  entitled  to  damages  for 

the  injury  sustained  by  them  since  the  accnial  of 

their  right  to  the  reversion;    The  plaintiff  therefore 

has  a  right  to  know  how  that  fact  is  ;  and  for  that 

purpose  he  is  entitled  to  see  the  deeds  by  which 

the  defendant  has  transferred  his  interest    We  are 

of  opinion  that  the  bill  must  be  answered,  and  tlie 

plea  over-ruled.    * 

Plea  over-ruled. 


Wednctday, 
94  Dee. 


Beoughton  v.  Davis  and  The  Attorney 

General. 


Equitable^  T  H  E  plaintiff  had  filed  his  bill  against  the 
deposit  of  ^  defendants,  praying  that  he  might  \fe  repaid  two 
2  A^^ni^  aumfl  of  800/.  aivi  500/.  (advanced  by  him  to  the 
ant  of  the  defendant  Dam,  on  the  security  of  certain  title 
hands  of  one  deeds  deposited  in  the  plaintiff's  hands)  in  p^ 
i^iunkjof  ^«^^«  to  a  debt  subsequently  due  to  the  Croira, 
knowing  that  for  which  ao  exteot  had  issued  against  Ufliw,  an* 
u^or  m^  "^  under  it  the  prettuses  conveyed  by  those  deeds  had 
dS?"onhe  ^®"  dutjcted  to  be  sold  to  satisfy  that  debt 

Crown,  is  not  availablt  aguntt  an  extent.  .   . 

Qucre  i— VITbeiher  sacba deposit  by  the  King's  debtor  good  in  anf  caK  9ff^ 
the  Crown?  ^^ 
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Tbe  bill  stated,  that  the  plaintiff,  who  was  Receiver 
General  of  the  Taxes  for  the  parish  of  St.  femes;  broughton 
Westminster^  having  been  applied  to  by  tiie  de-         «. 
fendant  Davisj  who  was  collector  for  the  same  attorhey 
parish,  to  advance  him  money,  to  enable  him  to.  Genera. 
pay  into  plaintiff's  hands  a  balance  of  the  amount  • 
of  taxes  collected  by  him  for  the  year  1 8og,  al- 
le^ng  that  he  was  then  pressed  by  the  Commis- 
sioners to  make  up  his  accounts,  which  he  could 
not  do  without  assistance : — that  the  plaintiff  gave 
bira  receipts  for  those  two  sums,  which  he  (the 
plaintiff)  ^afterwards  paid  into  the  Exchequer,  on 
tbe  part  of  Davis^  out  of*  his  own  mone;^,  in  due 
course,    conformably  with  those  receipts  i — and 
that  to  secure  those  sums  the  defendant  Datn4 
then  deposited  in  the   plaintiff's  hands  the  tide 
deeds  of  certain  freehold  and  leasehold  premises, 
the  property  of  the  defendant,  of  which,  by  virtue 
of  such  deposit,  the  plaintiff  now  insisted  that  he 
had  become  the  equitable  mortgagee  r-r-that  Dam 
when  he  so  deposited  the  deeds  was  not  a  debtor  to 
the  Crown ;  and  that  if  legal  ^assignments  had  been 
then  made  of  the  premises  comprised  in  the  said 
deeds,  they  would  have  been  good  against  Ae 
Crown : — and  that  the-  defendant  Daais  had  con- 
timied  to  receive  the  Rents  and  profits  till  ^he  wnt 
of  Extent,  b  aid  of  the  parish,  had  issued:  lagainst 
him. 

The  answer  admitted  the  material  facts  stated  ia 
theUn.  '' 

Home 
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Heme  &  Richards,  for  the  plaintiff.    .The  doc* 

Proughtoii  '™®  ^^  *^®  validity  of  an  equitable  mortgage,  by 

V-         deposit  of  title  deeds,  is  now  too  firmly  established 

Attobiw    *^  ^^^  ^^^  citation  of  cases ;  and  if  valid  between 

G«N£EAi..    subject  and  subject,* there  can  be  no  reason  in  law, 

or  justice,  why  they  should  not  be  good  against  the 

Crown.    The  only  question  ia  the  case  is,  whether 

'Dads  had  deposited  the  deeds  with  Brcughtan  for 

a  valuable  consideration,  and  that  the  admissioD, 

and  evidence  put  beyond  all  doubt. '  Tliere  can 

be  no  question  then  between  Brcughton  and  Dtmi 

it  is  entirely  between  Brcughton  and  the  Crown. 

These   two    sums  have   actually    been,  ptud  hj 

.   Brcughton  to  the  Crown,  on  the  part,  of  Dam^ 

and  in  diminution  of  his  debt. 

[Gkah  AM,  BaroB.  It  does  not  appear  that  Dow 
had  received  no  other  money  from  Broughion  than 
these  two  sums ;  he  wfts  returned  in  arrear  for  a 
much  larger  sum  in  the  course  of  the  same  year  of 
1 809 ;  and  how  can  we  say  that  these  two  identical 
sui{is,  *  which  are  said  to  *be  secured  by  the  deposit^ 
we  precbely  those  which  were  applied  to  make  up 
the  deficiency  of  the  first  quarter  only  ?] 

At  all  events  the  Crown's  debt  is  reduced  by 
tbeir  payment ;  and  Davis's  origjinal  means  are  not 
lessened  by  allowing  Broughton  to  be  repaid  the 
money  to  which  he  is  entitled. 

Dmncey,  for  the  Attorney  General  (Mitfrrd 

&  Price  for  the  defendant  Davis)  negatived  the 

general 
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general  position,  that  in  Hcases  where  a  deposit  of       ^^^4* 
tide  deeds  to  secure^  the  repayment  of   money,  broughtok 
w(H]ld4)e  a  valid  equitable  mortgage  between  sub-         v. 
ject  and  subject,  it  most  also  be  so  considered  as  j^t^^r^y 
against  the  Crown :  —  Such  a  deposit   does    not  Gemskal. 
always  avail  against  the   Crown ;   and  if  it  did 
generally,  the  relative  situation  of  these  particular 
parties  would  be  sufficient  to  except  this  case.     It 
was  contrary  to  the  duty  of  the  plaintiff's  office  to' 
accept  such  a  deposit  at  all  from  a  person  in  Davis's 
situation  with  relation  to  him,  even  if  he  had  not 
been  told,  as  he  was,  that  Daois^  was  pressed  to> 
make  up  his  accounts.     It  was  then  incumbent  on 
him  to  have  given  the  earliest  information  to  the 
Commissioners  of  the  state  of  Davis's  responsi- 
bility, that  the  Extent  might  have  issued  instantly, 
by  which  the  parish  would  have  been  spared  be-  f 

coming  accountable  to  Government  for  the  further 
arrear,  to  be  made  good  by  a  heavy  re-assessment. 
But  in  opposition  to  his  duty,  and  in  breach  of  his 
trust,  he  has,  by  giving  a  false  credit  to  Davisy 
enabled  him  to  deceive  the  Commissioners ;  and 
the  consequence  has  been  this  accumulated  defal- 
cation. The  Commissioners  xannot  but  repose  a 
confidence  in  their  Receiver ;  and  indeed  he  is 
bound  by  the  act  of  Parliament  (^a^  not  to  betray 
that  confidence,  by  lending  his  aid  to  envelop  in 
secrecy  the  insolvency  of  his  subordinate  officer^ 
which  it  has  directed  him,  on  the  first  intimation^ 
to  declare.  When  these  accounts  were  tendered,' 
^roughtan  knew  there  was  an  arrear  of  upwards 
<^  4,000/. 

(a)  43  Geo.  3,  sect.  99. 

In 
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Jfa4*  Ih  the  case  of  The  King  v.  Sn0w{b\  in 

B&ouGBToir  ^^'^  ^"  Extent  was  allowed  to  prei^l  agunst  an 

9«         agreement  for  the  sale  of  the  defendant's  estate, 

Attobket    ^^^g^  P^^  ^^  ^^  purdbase  money  bad  been  ptidi 
GsNEJiAL.     because  the  conveyaifce  not  having  been  eiiecuted 

the  fee  still  remained  in  him.  And  in  The  King 
V.  Benaon  (c),  the  defendant's  estates  were  ordered 
to  be  sold  without  regard  to  the  deposit  of  bn 
title  deeds  made  to  Messrs.  Tomkins. 

Home  in  reply,  disclaimed  collusion  on  the  part 
of  the  plaintiff;  and  contended  that  there  couM  be 
no  well-fiMinded  reason  precluding  a  Receiver 
General  from  advancing  mcMaey  to  a  Collector: 

(i)   £accis&^— In  the  EzchxqueRi  aboat  i8of 

The  KiKG  v.  Snow. 

• 

In  fhis  case  the  defendant  had  entered  into  an  agreement 
for  ssAe  of  his  estate,  and  had  receired  part  of  his  purchase 
ttcmey ;  afUnrank  an  extent  issued,  and  it  was  determined 
that,  aa  the  defendwit  had  nol  executed  any  conf ejwce  Uk 
fee  was  in  him,  and  therefore  the  agreement  had  no  opeiAboa 
against  the  exteht. 

(c)  Excise.— In  the  ExcHsauBR,  about  1809. 

The  Kino  v.  Benson. 

The  defendant  had  deposited  his  title  deeda  with  Metf»* 
Tomkins  and  Co.  for  securing  money  advanced  by  them  at 
die  time  of  such  deposit;  afterwards  this  extent  issued,  and 
the  estate  was  ordered  to  he  sdH  wfthont  regard  to  the  chdm 
of  MeisM.  Tomkini,  who  were  considered  to  have  had  no  lien 
i^fainat  the  exl^nt^  thoo^  they  retained  the  title-dsed» 
Messrs.  Tomkins  and  Co.  afterwards  filed  a  Bill  in  Chanceiji 
which  they  suffered  to  be  dismissed  for  want  of  prosecution. 

and 
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iog  a  fraud  under  sanction  of  his  situation^  than  any  fi,iouoHxoK 
other  equitable  mortgagee.  v. 

Davis  aod 
As  to  the  clause  in  the  act  of  Parliament^  it  is  gmeraxT 
sufficient  to  observe,  that  the  Collector  settles  his 
accounts  with  the  Comoussioners,  and  not  with  the 
Receiver-General;  and  if  the  money  be  paid  to 
Government  it  can  signify  nothing  by  whom  i^  be 
advanced ;  but  had  these  sums  not  been  advanced 
tbey  would  still  remain  due,  and  unpaid,  and  would 
swell  the  re-assessment  to  be  levied  on  the  parish. 
It  has  been  paid  to  Government  out  of  the  Receiver's 
pocket,  on  behalf  of  DavUj  gonstituting  a  good 
consideration  for  an  equitable  mortgage,  which  is, 
in  such  case,  as  effectual  as  an  actual  legal  moctgiage. 

The  manuscript  cases  cited  are  short,  and  not  * 
satisfactorily  cfear.  In  the  first,  the  terms  or  na- 
ture of  the  agreement  is  not  disclosed;  nor  was  it 
in  a  court  of  equity,  as  appears  by  the  title ;  and 
at  law  the  plaintiff  has  no  case,  as  we  admit  In 
the  other  case,  the  bill  was  dismissed  for  want  of 
prosecution.  At  all  events  this  money  has  been 
htmdjide  tent  by  the  plaintiff,  and  on  that  fact  the 
equity  of  this  case  arises  against  the  Crown. 

[RiCHAR]>9^  Baron.  If  it  be  admitted  ^t  there 
was  no  fraud  on  the  part  of  the  plaintiff,  and  it 
this  should  be  considered  ^  a  common  transaction 
between  private  individuals,  how  can  such  a  deposit 
prevail  against  third  persons  witiiout  notice  ?  But 
here  k  was,  at  least  Inghly  probable,  from  tiie  very 
cireuiustance  of  the  situation  oiP  the  party,  that  be 

might 
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might  be,  or  soon  become  indebted  to  the  Crown, 
Broughtok  ^^^  therefore  it  was  peculiarly  incumbent  on  the 

mortgagee  to  have  ascertained  the  fact  by  inquiry, 
or  he  must  take  the  security  at  his  peril]  . 


t7, 

Davis  and 
Attorney 
Gbnrral. 


Thomson,  Chief  Barm.  It  does  not  seem  to 
me  necessary  that  we  should  enter  into  the  general* 
questipn^  whether  in  every  case,  a  deposit  of  tWe- 
deeds,  to  secure  money  lent,  shall  be  considered 
as  constituting  an  equitable  lien  against  the  Crown. 
From  some  cases,  however,  it  seems  that  it  cannot 
be  so  considered. 

But  be  that  as  it  may ;  when  we  regard  the 
peculiar  circumstances  under  which  this  bill  has 
been  filed,  there  is  something  of  a  gross  com- 
ple^cion  in  the  demeanor  of  this  plaintiff,  who  comes 
into  a  Court  of  Equity  ,aiid  Revenue  to  enforce  this 
claim  under  such  circumstances. 


In  the  situation  in  which  he  stood,  it  was  his 
business,  and  his  duty,  to  spur  on  the  defendant^ 
and  insist  on  his  making  good  bis  payments;  but 
when  the  Board  call  on  him  for  ^is  accounts  he 
appears  to  have  duly  accounted  for  the  money 
which  had  come  to  his  hands ;  but  that  is  done  by 
means  pi  the  Receiver-General  having  furnished 
him  with  a  voucher  for  the  receipt  of  money  which 
be  has  oey^r  in  fact,  paid»  A  question  occurred, 
whether  these  sums  were  included,  in  point  of  feet, 
in  the  amount  debited  to  the  Receiver-General,  but 
let  us  take  it  that  they  did,  it  was  an  unjustifiable 
endeavour  to  sustun  the  apparent  credit  oi  this 

sinking 
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sinking  man.  The  evil  consequence  of  which  is,  that  ^     ^^H-    ^ 
he  is  enabled  to  go  on  as  collector  to  impose  himself  Broughton 
on  the  Public  as  responsible,  and  he  continues  to  D^yig'  an^j 
involve  the  parish,    who  might  have   been  very  Attorney 
considerably  relieved  if  the  Extent  had  issued  when  G^^^*^^^* 
he  first  became  unable  to  pass  his  accounts.     But, 
upheld  by  the  plaintiff,  he  is  encouraged  to  plunge 
fiuther  in  debt  to  the  Crown,  which  but  for  that 
undue  assistance  he  could  not  have  done. 

What  my  brother  Richards  threw  out  is  very 
material ;  the  situation  of  the  defendant  rendered 
it  very  probable  that  he  might  be  indebted  to  the 
Crown :  it  was  then  the  plaintiff's  business  to  have 
ascertdned  whether  he  were  so  indebted,  even  if 
he  had  not  really  known  the  fact,  and  on  that  ground 
alone  this  deposit,  as  an  equitable  mortgage,  ought 
to  be  vacated. 

My  view  of  this  case  is,  that  the  plaintiff  can 
not  enforce  this  equitable  agreement  against  the 
Crown,  even  supposing,  that  under  other  circum- 
rtances,  such  an  agreement  might  have  been  valid ; 
and  therefore  I  think  we  should  dismiss  this  bill. 

Graham,  Baron.  I  am  entirely  of  the  same 
opinion,  and  avoid,  as  my  Lord  Chi^  Baron  has 
done,  the  question  of  general  right  in  other  cases 
against  the  Crown ;  and  though  here  it  might  be 
difficult  to  ascribe  actual  fraud,  yet  the  plaintiff 
has  certainly  not  come  so  fedrly  before  the  Court 
as  to  entitle  himself  to  establish  an  equitable  lien. 
From  the  character  in  which  he  stood^  it  was  his 

Q  duty 
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1814.       j^jjy  jq  jjg^y^  given  tbe  earliest  information  of  the 

V.       '  defendant  s  circumstances,  and  have  protected  the 

Davis  and   p^rj^h  from  an  insolvent  collector.      He  was  a 

General,    trustee,  for  them,    and  they   must  ultunatdy  be 

charged  with  the  deficiency.      The  plaintiff  has 

thrown  a  veil  over  the  tQttering  credit  of  a  man 

who  was  two  years  before  in  arrear,  when  the 

Commissioners  might  have  taken  this  property,  and 

therefore  I  think  he   cannot    be  entitled  to  tbe 

relief  of  the  Court 

.  Wood,  Baron,  expressed  bimiself  of  the  same 
opinion. 

Richards,  Baron.  Such  a  deposit  as  has  been 
contended  for  must  in  all  cases  be  bond  Jide,  but 
here  the  defendant  must  have  known^  at  that  time, 
that  a  debt  was  owing  to  the  Crown,  and  therefore 
'  cannot  be  held  entitled  to  retain  the  benefit  of  this 
equitable  nK)rtgate. 

Had  it  been  an  actual  legal  mortgage,  if  niai^i 
^die,  a  Court  of  Equity  would  have  diecharged  it 

I  fully  concur  in  all  that  has  been  said  for  dis- 

•  •'  .  .  -     •  .   .         -  .       •  •• 

missing  this  Bill. 

Bill  dismissed. 

« 

Dauncet  having  applied  for  costs;  Home  oh* 
jected,  on  the  ground  of  the  deeds  having  been 
immediately  given  up.     But, 

The  Court,  as  the  plaintiffhad  etood  on  a  point 
which  he  could  not  sustain,  awarded 

^  Costs  for  the  Crown. 
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GRAYS- INN     HALL. 

The  Court  this  day  re-commenced  the  Sittings 

after  Michaelmas  Term,  in  this  Hall,  and       1815. 

it  is  understood  that  they  will  continue  to  ' jj^;^;^ 

hold  them  here  in  future. 


MaxVby  v.  Curtis.  ratiday, 

\OihJanuaT\. 

Bill   by  the  Vicar  of  the  parish  church  of  ^^  ^f'Xi 
Lancaster^  for  an  account  of  tithe  of  hay,  and  all  """» ^^^y 
«naU  tithes.  Ed'^  be 

put  in  to 
.  .  prove  a  mo- 

Defendants,  by  their  answer,  alleged  (as  to  ncy  payment, 
hay  in  Bleasdak)  that  a  modus  of  5^.  yrf.  was  ftTo  have  ^ 
payable  to  the  Impropriate  Rector  in  lieu  of  tithe  !"„  ""nelT  of  ""^^ 
of  com  and  hay.  In  support  of  the  defence  they  ^^thet,  is  not 
offered  in  evidence  a  paper  purporting  to  be  a  receipt  evidence  of 
for  such  modus,  as  far  back  as  the  year  1 762,  which  ^^^l^^^  ©^ 

1  "^  '  '.  such  CU8- 

uJey  would  have  established  by  the  testimony  of  tomary  pa;r- 
John  Gardner,  who  deposed,  ^*That  he  was  soli-  S?nVc3, 
**  citor  to  the  defendants,^that  he  received  the  '°^?».  '/>  ,  ' 

(  '         ^         n  ^  ^  ^         establish  the 

receipt  about  nve  years  ago,  from  George  Par-  defence  of  a 
'  kinson,  formerly  a  defendant  in  this  suit,— that  k  cS'beS 

*  the  same  purported  to  be  a  receipt  f dated  2*^  P/°^^^  .^^^ 

<Af  t/\/»  ^  r..,,  tlie  partierto 

vKfcember  1702;  from  James  Smith,  on  the  be-  the  receipt 
I  half  of  Mrs.  Townley,  for  the  sum  of  5*.  7^.  Xt'cS  '" 
'  received  of  Thomas  Curtas,  for  a  prescription  ^^^^!  ^^^r 

c  ,,^^.  j»i«  1-  -•  .  stood,— and 

'^t,    and  m  lieu  of  com  tithes  and  hay  in  unless  proof 
I  Bleasdak,  due  to  Mrs.  Tbwnley  at  Michaelmas  ^/i.""^ 

*  then  past  :-^That  he  believed  the  receipt  and  sig-  y"^'"^'.  ^^ 

a  -,_4.         ..        /•.ii         «        ..  ^,.,.»  death  ot  the 

nature  to  be  ofthe-hand-wntmg  of  the  said  James  partygivingit. 

Q  o  a  Smith    —Wood,  B. 


V. 

CvRtlS. 
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1815.       "  Smithy  and  to  have  been  signed  on  the  behatf  of 
»j  "  the  •  Impropriate  Rector  of  the  said  parish  of 

"  Lancaster.'' 

Dauncey,  Martin,  &  Heys,  objected  to  the 
receipt  being  read,  that  being  the  defendant's  own 
evidence,  put  in  for  himself,  it  did  not  come  out 
of  the  proper  custody ; — that  it  could  not  be  per- 
mitted to  affect. third  persons; — that  there  was 
no  evidence  of  its  authenticity ;  and  it  might  for 
any  thing  that  was  shown  be  a  forgery ;  and  that 
there  should  be  proof  of  the  money  having  beea 
actually  paid:  the  hand-writing  must  be  proved, 
and  it  does  not  appear  that  witness  ever  saw  Smith 
write,  ^  or  had  any  means  of  knowing  his  hand- 
writing. 

Fcnblanque  &  Wetherell  submitted,  that  the  re* 
ceipt  was  not  offered  strictly  as  a  receipt  to  prove 
the  payment  of  a  sum  of  money  against  the  plain- 
tiff, to  whom  it  was  due,  but  merely  to  show  that 
the  plaintiff  and  his  predecessors  had  stood  by 
and  submitted  to  a  claim  by  a  third  person,  adverse 
to  their  right  Accounts  and  loose  memoranda 
have  been  received  in  evidence,  after  a  lapse  of  time, 
when  it  would  be  absurd  to  call  for  proof  of  hand- 
writing, ^nd  this  is  a  transaction  of  a  remote  period 
x>f  time.  Such  a  paper  must  be  considered  of 
equal  authenticity  with  a  deed ;  and  had  a  bond 
with  an  indorsement  been  offered  in  ^evidence^  it 
could  not  have  been  objected  to.  As  to  the  cus- 
tody, it  comes  out  of  the  hands  of  Parkinson^  who 
was  formerly  an  occupier  in  the  parish^  and  con- 
tributor 
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fributor  to  the  payment  of  the  modus,  and  there-       ^^^5* 
fore  entitled  to  the  custody  of  the  receipt  as  his     manby 
discharge  for  his  quota.     The  paper  is  supported 
too  by  the  evidence  already  given,  that  the  payment 
has  been  continued  to  the  present  time. 

[Thomson,  Chief  Baron.  The  question  is  now 
on  the  admissibility  of  the  receipt,  and  you  cannot 
aid  this  paper  by  other  evidence.] 

The  correspondence  of  subsequent  payments  is 
merely  offered  to  show  the  paper  to  be  genuine ; 
the  same  rules  which  apply  to  a  Rector's  books, 
should  also  apply  to  a  receipt  where  the  evidence 
of  its  authenticity  is  deducible  from  the  propriety 
of  its  custody. 

If  this  receipt  be  not  admissible,  the  paper  which 
was  produced  and  received  to  prove  the  recovery  of 
the  Quaker's  tithes  in  the  year  1714,  should  not 
have  been  admitted ;  that  did  not  come  out  of  the 
proper  custody,  which  is  that  of  the  Clerk  of  the 
Peace ;  nor  did  he  attest  its  authenticity,'  nor  the 
sheriff's  officer,  nor  the '  magistrate  who  ordered 
the  levy,  yet  that  paper  was  admitted  to  be  evidence^ 
that  the  tithes  had  been  paid,  and  this  document 
ought  equaUy  to  be  received. 

Dauncejfy  in  reply,  pressed. the  objections.  That  it 
did  not  appear  in  proof  who  any  of  the  parties  to 
the  receipt  were,  or  in  what  character  it  was  given 
by  one,  or  received  by  the  other; — that  there  was 
no  proof  offered  that  Smith  was  dead  ;  and  that  it 
would  be  most  dangerous  to  admit  such  sort  of 

Q  3  evidence 
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evidence  so  supported.  He  then  referred  to  a 
case  memoriter  (which  had  ali>o  been  previously 
adverted  to  by  Mr*  Baron  Grahafn  in  the  course 
of  the  argument)  where  he  said  Mr.  Justice  Lc 
Blanc  had  rejected  the  same  kind  of  evidence, 
under  similar  circumstances  at  Nisi  Prius. 


Thomson,  Chief  Baron.  It  seems  to^  me  that 
in  order  to  decide  on  the  admissibility  of  this 
receipt,  as  it  purports  to  be,  we  should  first  consi- 
der what  is  the  nature  of  the  evidence,  and  for 
what  purpose  it  is  produced.  Now  this  paper  is 
produced  as  matter  of  evidence,  to  show  that  in 
1762  a  man  of  the  name  of  Curtis  did  pay  to  a 
man  of  the  name  of  Smith,  a  certain  sum  of  5  ^.  yd. 
as  a  modus  in  lieu  of  com  and  hay  tithes  for  the 
township  of  Bkasdale ;  and  it  appears  from  the 
evidence  which  has  been  read  in  support  of  the 
authenticity  of  this  paper,  that  it  was  delivered  to 
the  witness,  who  was  solicitor  for  the  defendant,  by 
the  defendant  himself.  Where  that  defendant  got 
it  does  not  at  all  appear ;  he  is  indeed  stated  to 
be  one  of  the  occupier^  of  lands  in  Bkasdak,  for 
which  township  the  tithe  of  hay  is  claimed  by  the 
present  plaintiff.  The  holder  of  the  receipt  appears 
to  have  been  an  occupier,  because  he  received  it  in 
that  character,  but  it  seems  to  be  unauthenticated 
in  any  way  whatever.  There  is  no  evidence  who 
Mr.  Smith  was,  nor  any  evidence  (which  I  bold  to 
be  extremdy  material)  that  that  Smth  is  dead; 
for,  though  this  is  fifty  years  ago,  without  evidence 
of  his  death,  it  is  not  to  be  presumed  that  this,  do- 
cument can  be  substituted  in  lieu  of  the  evidence 

which 
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wlnchSndth  himself  could  give ;  therefore  it  seems  to 
me  to  be  essential  that  you  should  prove  that  Smith 
is  now  dead.  I  take  it  to  be  so  in  all  the  cases  of 
vicars  books ;  because,  supposing  a  vicar  to  be  alive 
who  has  made  entries  in  his  book,  his  entries  are 
then  no  evidence;  he  must  be  called  to  prove  that  he 
has  received  the  sum  stated.  There  certainly  have 
been  cases  where  former  vicars  books  have  been 
found  in  the  possession  of  a  succeeding  vicar,  be« 
tween  the  time  of  Cha.  the  II.  and  Geo.  the  II.  when 
a  man  might  fairly  be  supposed  to  be  dead.  There 
is  a  case  in  3d  Gwillim  847  (a),  in  which  the  book  of 
a  collector  of  tithes  in  1 679  was  held  to  be  evidence 
in  1 753,  because  it  was  not  reasonable  to  suppose  the 
collector  was  then  alive,  and  that  ground,  I  con* 
cdve,  was  enough.  Without  going  farther  into  the 
question,  how  far  this  receipt  was  authenticated,  and 
whether  the  money  \^as  received  for  theimpropriator, 
certainly  better  evidence  than  this  might  have  been 
produced ;  for  if  this  sum  was  actually  receivedi, 
the  person  who  has  given  this  receipt  was  the  cot 
lector,  and  even  supposing  him  to  be  dead,  they 
might  have  produced  his  account  with  his  principa), 
and  legitimately  shown  that  he  had  charged  him- 
fdf  with  the  receipt  of  this  sum,  and  upon  that 
ground  it  would  have  been  evidence ;  but,  at  pre- 
sent, it  seems  to  me  that  this  document  is  not  so 
supported  as  to  make  it  evidence  of  that  for  which 
it  is  produced,  / 
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Graham,  Barofh  I  am  of  opiniofl,  that  upon 
the  face  of  this  instrument  it  cannot  be  received 
as  evidence.     There  is  aomethbg  necessai^    to 

(a)  Janes  v.  Waller. 

Q  4  be 
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1815.      be  introduced  as  subsidiary  evidence,  and  whicll 

Manbt  ^"^^  "^  ^®  subject  of  independent  proof;  but 
I  have  not  one  single  tittle  of  .evidence  before  me 
in  this  cause  that  seems  to  me  to  be  satb&ctory 
upon  the  bead  of  that  introductory  evidence ;  the 
only  fact  I  am  aware  of  is,  tbat  this  instrument 
came  out  of  the  hands  of  a  person  of  the  name  of 
Parkimon,  who  was  formerly  a  defendant  in  this 
cause^  and  by  him  it  is  put  into  the  hands  of  the  at- 
torney in  this  cause.  That  is  the  single  foct ;  then  the 
only  question  is,  what  this  instrument  is  ?  It  purports 
to  be  a  receipt  given  in  the  name  of  Cortasy  which 
we  are  told  means  Curtis ;  it  is  stated,  that  Partin- 
son  was  one  of  the  contributory  persons  to  this 
modus,  and  that  it  was  properly  in  his  hands. 
Now  there  is  no  evidence  that  Thomas  Parkinsm 
was  ever  an  occupier  in  Bleasdale;  but  suppose 
that  difficulty  to  be  got  over ; .  this  is  said  to  be 
a  receipt  to  James  Smith ;  now  what  do  we  know 
about  Jiwtes  Smith  ?  It  appears  to  be  a  receipt 
for  $s.  yd.  and  that  James  Smith  has  signed  tins 
receipt,  and  I  will  hardly  say  it  purports  to  be 
a  receipt  of  the  date  of  1 762.  I  think  it  is  impos- 
sible, upon  looking  at  it,  to  suppose  that  it  was  so 
dated  ? ;  and  the  Court  ought  to  be  satisfied  by  evi- 
dence that  it  was  a  receipt  given  in  1762;  but  I 
will  allow  even  there,  that  if  this  receipt  was  given 
in  1 762,  it  is  extremely  doubtful  whether  this  is  evi- 
dence, supposing  it  to  be  so  far  authenticated.  There 
is,  however,  no  evidence  to  prove  that  Smith  ever  was 
the  agent,  or  whether  he  is  not  now  living ;  and,  for 
any  thing  we  know,  James  Smith  might  have  come 

•  The  date  appenred  fomewhat  paler  than  the  rest  of  the 
mriting. 

forward 
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forward  and  given  his  evidence  by  deposition.  I 
by  no  means  accede  to  the  proposition  of  its  being 
upon  a  footing  with  an  ancient  deed  where  possession 
has  been  had,  and  where  there  is  proof  undeniable 
of  that  possession ;  for  such  receipts  might  be  fabri* 
cated  daily;  but  it  is  impossible  for  a  Court  to 
ascribe  authenticity  to  instruments  of  this  sort  I 
am  perfectly  clear,  without  referring  to  particular 
cases,  but  on  the  general  principle* in  aU  cases  of 
agency,  that  where  the  act  of  the  agent  is  the  act  to 
be  proved,  in  order  to  constitute  the  proof,  tiie  Court 
will  always  have  reasonable  evidence  of  the  'agency, 
and  that  the  person  is  not  living.  Where  else 
was  the  anxiety  of  Mr.  Justice  Ze  Blanc  ?  Such 
inquiries  would  only  perplex  the  mind  with  anxious 
search;  we  should  be  looking  for  ancient  usage, 
and  overlook  the  broadest  principle  that  was 
ever  laid  down.  I  cannot  bring  my  mind  to  con- 
sider this  unsupported  document  as  admissible 
evidence,  and  therefore  think  we  should  not  receive 
it  on  the  present  occasion ;  and  if  my  opinion  is 
overset,  it  will  lead  me  to  be  extremely  modest  with 
regard  to  my  own  opinion,  after  the  many  years  I 
have  sat  in  a  Court  of  Equity.  It  certainly  is  a 
question  of  great  importance. 
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Wood,  Baron.  I  am  also  of  opinion  that  this  is 
a  question  of  the  greatest  importance ;  for  if  this 
,  receipt  should  be  rejected  as  not  evidence,  the  con* 
sequence  will  be  the  subversion  of  all  moduses.  A 
person  who  pays  a  modus  can  show  no  other  title 
than  his  receipt  A  modus  is  an  immemorial  pay- 
i&ent  in  lieu  of  tithes.  The  whole  proof  of  it  must 
depend  upon  parol  evidence,  and  upon  no  better 

evidence 
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1815.  evidence  can  a  man  present  his  modusy  than  by 
^-;;;;^  showing  hb  udent  receipts,  which  are  lus  title 
o.  deeds,  for  no  other  can  he  have  to  establish  his 
Curtis*  ^.j^j  .  therefore  in  these  cases  I  conceive  that  re- 
ceipts stand  upon  the  same  principle,  and  upon  the 
same  footing  with  deeds.  I  admit  that  payment 
must  be  proved :  that  is  the  general  rule ;  bnt 
that  rule  does  not  apply  to  real  estates  or  to  title 
deeds.  Now  it  has  baen  rightly  said,  that  if  this 
had  been  an  ancient  deed,  and  upheld  by  long 
possession,  it  would  be  admissible  in  evidaice.— I 
will  try  it  by  tliat  rule,  and  see,  first,  whether  there 
is  any  actual  proof  of  payment  on  which  this  receipt 
can  be  bottomed.  It  has  been  proved  by  Ainslejf^ 
that  for  many  years  the  modus  had  been  paid.  Then 
it  is  bottnmed  in  possession.  The  next  questiOD 
is,  What  is  the  age  of  it  ?  for  had  it  been  a  modem 
receipt,  I  agree  it  would  not  be  evidence.  Twenty 
years  is  now  held  to  be  sufficient,  but  this  receipt  is 
more  than  fifty  years  old ;  then  if  it  had  been  a  deed 
would  it  not  have  been  received  in  evidence  ?  most 
certaifiiy  it  would ;  and  a  receipt  in  this  case  is  also 
evidence  of  title.  But  then  it  is  said,  it  is  not  suf- 
ficiently authenticated,  for  want  of  being  shown  to 
have  come  out  of  the  proper  possession.  Is  it  not 
sufficiently  authenticated,  if  it  is  proved  to  come  out 
of  the  cusitody  and  possession  of  a  person  who  has 
lands  in  Bkasdtde  ?  and  it  does  come  out  ci  the 
hands  of  «  defendant  who  resided  in  Bkasdak : 
K  itxxHnes  out  of  the  custody  of  any  one  of  the 
occupiers,  it  comes  out  of  the  proper  custody,  be* 
cause  fall  of  them  could  not  have  it ;  and  when  deeds 
come  out<of  the  proper  custody  do  you  ever  inquire, 
whether  any  of  the  subscrifaang  witnesses  are  living? 

,10  No; 
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No ;  you  give  credit  to  the  execution  qf  them,  whe*  ,  ^^^5- 
ther  the  witnesses  are  living  or  dead  :— Now  h«re  is  Manby 
a  man  giving  a  receipt  fifty  years  ago ;  is  it  necessary  v- 
in  such  case  to  prove  that  he  is  living  ?  or  is  it  any 
objection  to  a  deed  being  read,  that  the  witnesses 
have  not  been  proved  to  be  dead  ?  It  certainly  is 
not  so  in  modem  cases ;  all  must  be  presumed  to  be 
riie  et  ^olemniter  acta.  Had  this  receipt  been  i  oo 
years  cdd,  would  it  be  necessary  to  show  who  Smith 
wasy  or  who  Mrs.  Townle^  was  ?  Where  an  instrument 
is  of  so  great  an  age  you  always  give  credit  to  what 
the  thing  purports  to  be,  and  this  purports  to  be  a 
receipt  from  one  CurtUy  (and  what  could  be  have 
to  do  with  it,  unless  he  had  some  connection  with 
Bleasdak  ?)  for  the  sum  of  $s.  74.  (which  sum  has 
been  proved  to  have  been  subsequ^idy  paid  in  lieu 
of  the  tithe  of  com  and  hay ;)  and  that  is  the  modus 
now  set  up.  It  is  in  prdof,  therefore,  that  he  ac- 
tually paid  such  a  modus  due  at.  Miobaelnias<  tfaea 
last  past,  and  due  .to  Mrs.  Ttmmky, .  who  appears^ 
I  thiok,  to  have  been  the  knpropiiate  Rector,  and  it  is 
sanctioned  by  full  aatbenticity.  But  then  there  is 
another.objection,  that,  the  date  may  have  beta  piit 
to  it«4;  a  datiferent  period  iimxi  the  time  of  payment ; 
whether  it  is  the  same  uik,  or  whether  the  effect  has 
been  produced  by  rubbings  I:  cannot  tell,  but  the 
character  of  the  hand- writing  exacdy  tallies.  On  the 
whole,  1  think,,  there  is  no  doubt  atall about  its  being 
a  genuine  reoetpt,  and  of  the  date  wiiidi  it  purports 
to  be. .  Now  let  OS  be  coosietent  witii  ourselves;  we 
admitted  the  Quaker  s  paper,  and  why  ?  fieeause  wt 
conceived  it  came  out  of  the  proper  custodjr,  and 
I  conceive  this  to  be  of  the  same  nature,  it  is 
evidence  of  title :  and  I  am  acre  that  if  ancient  re^ 

ceipts 


234 

i8i5. 
» ^ — - 

Manbt 

V. 

Curtis. 


CASES   IN   TH£    £XCU£QU£K, 

ceipts  cannot  be  produced  in  evidence  there  must  be 
an  end  of  title.  Upon  these  grounds  I  think  this 
document  is  a  muniment  of  title^  and  ought  to  be 
received  in  evidence. 


Richards,  Baron.  This  question  is  new,  and  in 
many  points  of  view,  is  a  very  important  one ;  but,  in 
my  judgment,  it  docs  not  seem  to  me  to  be  of  great 
consequence  in  this  case.     I  have  no  doubt  that  re* 
ceipts  in  many  cases  are  not  only  admissible,  but  that 
they  are  evidence  of  a  very  strong  nature.  The  ques- 
tion here  is,  whether  the  receipt  now  produced  is  evi- 
dence to  be  received ;  and  let  us  see  how  it  stands.  It 
was  produced  by  the  solicitor  of  one  of  the  defend- 
ants five  years  ago,  he  himself  being  dead,  so  that  in 
fact  it  is  no  more  than  the  production  of  it  by  the  de« 
fendant  himself,  if  he  were  now  a  party  to  the  cause. 
Then  it  comes  to  this,  whether  5  s.  yd.  has  in  point  of 
fact  been  paid  to  the  Rector  of  the  parish,  in  lieu  of 
tithe  of  hay.  The  defendant  in  the  cause  produces 
the  receipt  in  question,  and  I  wish  to  ask,  whether, 
if  this  had  been  a  bill  brought  by  the  Rector,  that 
would  have  been  quite  a  sufficient  answer.  Suppose 
the  Rector  had  said,  I  am  entitled  to  the  tithe  of  hay 
and  com  and  the  defendant  says,  true,  you  are,  but 
I  have  paid  for  hay  and  corn  an  annual  customary 
payment,  and  I  produce  to  you  a  receipt  in  the  name 
of  James  Smith ;    now,  would  that  receipt  have 
bound  the  Rector,  without  stating  something  more ; 
without  {^roving  that  it  was  a  receipt  given  by  the 
Rector,  or  some  person  authorized  by  the  Rector  to 
give  it  ?  Would  it  be  enough  to  say,  I  have  a  receipt 
• — I  am  the  occupier — I  am  the  person  who  paid^- 
and,  I  am  the  person  who  b  now  called  upon  to 

pay 
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pay  tithes  in  kind ;  but  having  paid  this  sum  in  the       1814. 
shape  of  a  modus,  I  give  evidence  by  your  receipt  ^"^^av^ 
for  the  money  that  I  have  paid  it  as  a  modus.         v. 
Now  I  conceive  it  impossible  to  make  this  receipt    ^^^^"* 
evidence  against  the  Rector,  without  proving  that  it 
had  been  received  by  the  Rector  himself,  or  some 
other  person  by  his  authority;  there  is  not  the 
least  evidence  of  any  such  thing ;  and  it  is  infinitely 
more  strong  as  against  a  third  person.     I  am  wil- 
ling to  concede,  that  a  receipt  may  in  some  cases 
be  evidence  of  the  title  of  a  person  who  claims  the 
advantage  of  a  modus,  but  still  it  is  very  different 
from  the  case  of  a  deed ;  a  deed,  when  executed,  is 
complete  and  conclusive ;  but  a  receipt  is  only  evi- 
dence of  a  payment,  and  how  can  it  be  produced  as 
against  the  Vicar.     Here  he  puts  in  an  endowment, 
and  the  occupier  says,  you  have  not  in  fact  received 
tithes  of  hay  and  com,  but  another  persoa  has,  and 
I  have  pdd  it,  sub  moch,  to  him.     Then  the  person 
supposed  to  have  made  this  payment,  or  whose  co- 
occupier  is  supposed  to  have  made  this  payment, 
produces  this  receipt,  and  asks  the  Court  to  conclude 
the  Vicar,  because  he  produces  a  receipt  given  by 
somebody,  nobody  knows  who,  to  somebody,  nobody 
knows  who,  and  on  behalf  of  somebody,  nobody 
knows  who.     I  have  no  ground  to  presume  that 
Mrs.  Townley  was  the  agent  of  the  Rector ;  and 
he  view  I  take  of  this  case  is  shortly  this, — Here  is  a 
receipt  ^ven  by  somebody,  who  is  not  stated  to  have 
received  it  firom  the  Rector,  by  a  person  who  may  be 
living,  and  who,  if  living,  must  necessarily  have  been 
examined  as  a  witness,  because  it  is,  after  all,  a 
feet  that  might  be  proved  by  him.     You  do  not 
Bay  that  he  is  dead^  and  if  he  is  living,  he  ought, 

beyond 
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beyond  all  question,  to  have  been  examined,  for 
it  would  have  been  better  evidence ;  and  that  is 
the  difference  between  this  case  and  that  of  deeds. 
The  man  himself  shobld  be  called,  and  if  he  can- 
not  be  called,  you  must  prove  his  hand- writing : 
and  even  then  you  must  account  for  the  maimer  b 
which  the  writing  has  come  into  your  possession, 
and  under  what  circumstances  it  hto  been  left  with 
you ;  but  here  it  is  produced  merely  as  a  naked 
paper,  without  the  least  concraaitent  circumstance  to 
show  its  authenticity.  I  therefore  concur  with  my 
Lord  Chief  Barmy  and  my  Brother  Graham,  that 
this  evidence  ou^t  not  to  be  received. 

Evidence  rejected. 


JanuarytSik.  PREVOST   V.    BbNETT. 

Where  a  de-  1  HE  plaintiff,  Vicar  of  Tirburt/  in  the  county  of 
STsir^ute.^  ^^'^»  fil^d  a  bill  for  an  account  of  tithes,  and  the 
Jj»*a™«*u8  defendant  in  his  answer  set  up  a  modus  of  3^. 
mcmoriaiiy  for  every  cow,  and  6d.  for  every  calf  immemorially 
wlr?n  iku  payable  to  the  Vicin'  of  the  said  parish,  in  lieu  of 
of  tithes,  and  tithe  of  COWS,  calves,  and  milk, 

the  vicarage 
be  shown  to 
have  been 
establuM 

nmibin  timg 
ofligalme" 
mory^  the^ 
Court  willy 
notwithstand- 
ing the  modus 
be  so  incor- 
rectly laid. 


On  the  hearmg  of  the  cause,  the  plaintiff  pro- 
duced his  endowment,  by  which  it  appeared  that 
the  vicarage  had  been  established  and  endowed 
within  legal  memory;  and  on  that  being  shown. 


Wether  ell  &  Spence  objected,  diat  the  modus,  as 
laid,  was  untrue,  and  could  not  be  supported,  on  the 
nested  for  principle,  that  where  a  vicarage  can  be  proved  to  have 
takin^wJucto  ^^  endowed  within  time  of  memory,  a  defence  of 

try  the  true  modus,  if  an  immettoiial  payment  in  Ilea  of  cithM  has  been  proved. 

an 
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an  immemorial  payment  to  the  Vicar  in  lieu  of  tithes  1815.^ 
totally  fiBiils,  and  the  pl^tiff  is  therefore  entitled  to  provost 
a  decree.  They  relied  on  that  doctrine  having  been 
now  fully  established  by  a  vory  recent  decision  of 
the  Master  of  the  RoUs,  in  the  case  of  Scott  v. 
Smith  (a)y  where  the  modus  pleaded,  an4  objection 
taken  to  it,  were  precbely  similar  with  the  pre- 
sent ;  and  his  Honour  held,  that,  though  on  the  face 
of  the  modus  as  laid,  there  was  no  defect,  whatever ; 
yet,  (as  the  immemorial  existence  oi  it  was  disproved 
.  by  the  fact  of  the  vicarage  having  been  established, 
as  well  as  endowed  since  the  year  1367,  after  the 
time  of  legal  inemory,  notwithstanding  he  admitted 
that  such  a  payment  might  have  been  previously 
paid  to  the  Rector,  and  that  a  specific  endowment 
of  the  tithes  covered  by  it  would  only  operate  on  the 
modus,)  the  Court  had  no  power  to  recast  the  de^ 
scription  of  it  as  given  by  the  defendant^,  and  therp* 
fore  he  decreed  for  the  plaintiff,  with  costs. 


[Graham,  Baran^  apprized  the  Counsel  fo^ 
the  plaintiff,  that  the  case  of  Uhthoff  v.  Lord 
Huntingjkld(b)  which  bad  been   decided  ^ome 

time 

(a)  ist  Ves.  &  B.  148* 

(b)  Uhthoff  V.  Lord  Huntingfield. 

BQl^by  the  Rector,  of  the  cooBolidated  parishes  o£Hunting' 
field  and  Cooit/eyy  for  tithes.-— Answer,  a  modus,  or  annual  pay- 
ment of  7*.  from  time,  &c.  payable  yearly  on  Lanmiaa'Day, 
old  style,  by  the  occupiers  of  the  said  lands,  called  Huntings 
fidd  Parky. to  or  for  the  use  of  the  rector  of  the  said  pamka 
for  the  time  being,  in  lieu  and  full  satisfaction  of  all  and  all 
manner  of  tithes. — Objection,  That  the  parishes  having  been 
proved  to  have  been  recently  consolidatedy  and  the  rectors, 
predecessors  of  the  plaintiff,  to  have  been  rectors  of  the  parish 
of  HunHngfyld  aUme,  the  modus  could  not  be  proved  as  laid; 

But 


16  July  iSlI» 


CASES    IK   THE    EXCHEQUER, 

time  ago  in  this  Court)  involved  a  question  which 
bore  on  the  present  objection ;  and  that  an  issue  had 
been  decreed  there,  to  try  a  modus  varying  from 
that  which  had  been  set  forth  in  tjhe  defendant  s 

answer.] 

« 

Dauncey  &  Dante/ insisted,  that  notwithstanding 
the  modus  might  in  that  respect  be  improperly  laid, 
(an  error  into  which  they  submitted  they  had  been 
led  by  the  plaintiff  having  kept  back  his  endow* 
ment)  they  were  still  in  a  situation  to  pray  the 
indulgence  of  the  Court  in  their  assistance,  as  they 
had  fairly  stated  their  ground  of  defence,  which 
was  a  modus,  and  that  was  all  that  was  required. 
They  relied,  therefore,  that  the  Court  would  permit 
them  to  re-state  their  modus,  and  frame  their  issue 
agreeably  with  the  fact,  and  not  restrict  them  to 
the  terms  of  the  answer. 

It  was  replied,  that  such  an  indulgence  would 
abolish  all  necessity  for  correctness  of  pleading, 
and  would  be  a  precedent  for  permitting  a  defend- 
ant in  all  cases  to  allege  one  thing  and  prove 
another.  If  it  could  be  allowed  at  all,  it  must  be 
only  by  way  of  amendment  of  the  answer,  on  mo- 
tion for  that  purpose ;  and  if  it  be  decided  that  the 
Court  may  interfere  to  help  a  defendant  in  such  a 
case  as  this,  they  will  enable  him  to  obtain  on  a 
hearing,  an  advantage  which  would  probably  have 
been  refused  him  on  a  motion  for  leave  to  amend. 

But  the  Court  directed  an  issue  agreeably  to  the  &ctt 
and  allowed  it  to  be  framed  to  meet  the  inquiry,  Whe* 
ther  the  payment  had  been  inmiemorially  made  to  the  rectors 
of  the  parish  of  Huntingjiddf 

ThOMSONi 


Prevost- 
r. 
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• 

Thomson,  Chief  Barm.  It  does  not  appear  to  1815, 
me,  that  any  such  evil  consequences  as  have  been 
apprehended  will  be  likely  to  ensue  from  our  de* 
ciding  that  we  will  aid  a  defendant  in  such  a  case 
as  this.  It  will  be  sufficient  to  decide  on  those 
supposed  cases  when  they  occur. 

The  present  question  is,  whether  the  Court  will, 
notwithstanding  the  mislaying  of  the  modus  by  the 
defendant  in  his  answer,  direct  an  issue  according 
to  the  truth  of  the  case,  where  the  mistake  does 
not,  in  point  of  fact,  materially  affect  the  substance 
of  the  defence.  The  evidence  of  living  witnesses 
establishes  an  immemorial  payment,  until  the  con- 
trary is  proved.  If  the  plaintiff  had  stated  his  case 
as  it  was,  namely,  a  title  by  recent  endowment, 
the  defendant  would  have  been  entitled  to  file  a 
supplemental  answer.  In  the  case  before  the 
Master  of  the  Rolls,  which  has  been  cited,  there  is 
this  material  difference  :  there,  there  was  a  state* 
ment  in  the  bill,  that  the  endowment  was  subse- 
quent to  legal  memory;  and  the  defendant  had 
intimation  enough  of  the  ground  on  which  the 
plaintiff  meant  to  proceed  before  he  was  called  on 
to  answer;  there  was  therefore  no  surprize.  It 
does  not  appear  that  the  case  of  Uhthoff  v.  Lord 
Huntingjield  was  before  his  Honour;  and  I  do 
not  think  that  that  case  can  be  distinguished  from 
thb  in  principle. 

• 

Graham,  Baron.  There  is  this  difference  be- 
tween this  case  and  that  before  the  Master  of  the 
KoUs :  The  defendant  here  had  no  notice  of  this^ 

R  endowment 
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endowment  until  the  hearing ;  and  had  the  plaintiff 
stated  it  before,  the  defendant  would  clearly  have 
been  at  liberty  to  amend  his  case.  Though  I 
think  this  case  is  essentially  the  same  as  that  before 
the  Master  of  the  Rolls,  yet  I  cannot  also  but  think 
that  if  his  Honour  had  consulted  us  he  woukl 
have  been  of  a  contrary  opinion  there ;  nor  do  I 
see  any  dangerous  consequence  to  arise  from  the 
Court's  extending  this  indulgence  to  the  defendant, 
as  it  requires  merely,  that*  the  substance  of  the 
defence  be  stated;  and  the  form  is  immatmaL 
Mitchell  V.  Rahbitts  (*)  is  another  authority,  lihich 
might  have  shaken  the  opinion  of  the  Master  of 
the  Rolls.  We  must  therefore  allow  this  defence 
to  be  varied  in  the  matter  of  form,  and  the  nKue 
particularly  as  the  defendant  has  been  led  into  the 
error  by  the  statement  in  the  bilL 


Wood,  Baron.  I  collect  this  principle  from  the 
cases:  where  a  substantial  defence  is  stated  tiie 
Court  will  put  it  in  a  way  to  be  tried.  The  sub* 
stance,  is  the  immemoriality  of  the  payment — the 
form,  to  whom  it  has  been  paid.  Uhthoffv.  Lord 
Huntingjield  is  precisely  .  the  same  a&  this,  in 
principle  ;  and  we  have  also  had  a  late  case{t) 
directly  in  point,  where  the  modus  was  stated  to- 
have  been  paid  to  the  Vicar  from  time  inunemcnJaL 

(*)  The  Report  of  this  important  case  will  be  g^ren  in  a 
future  number. — tt  is  at  present  postponed  only  until  the 
judgment  of  this  Court  shall  have  been  revised  by  the  House 
of  LfOrds,  where  an  appeal  from  that  judgment  is  now  lod^ged. 

(  f )  His  Lordship  is  presumed  to  allude  here  alBOto  th>rai<» 
^  MitchM  V.  RobUU,  before  cited. 

under 
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under  the  sama  circumstances.  The  case  before 
the  Master  of  the  Rolls  differs  from  this,  from  notice 
having  been  there  given  to  the  defendant  of  the 
plaintiff's  endowment.  I  think,  therefore,  that  we 
should  consider  this  as  a  mere  informality. 

Richards,  Baron.     I  concm' — because  I  think 
the  Court  is  not  tied  up  from  exercising  a  sound 
discretion ;  though  it  is  certainly  of  importance  that 
the  pleadings  should  be  sufficiently  accurate*     The 
defence  in  this  case  is  a  modus  payable  to  the  Vicar, 
and  the  defendant  does  not  put  him  on  proof  of  his 
title.    The  defendant  might  certainly  have  put  in  a 
supplemental  answer  in  tliis  case ;  and  I  cannot  see 
any  advantage  which  would  have  arisen  to  the 
plaintiff  if  this  defence  had  been  made  by  such 
supplemental  answer.     If  nothing  had  been  here- 
tofore decided  on  this  question,    I  should   have 
thought  the  defendant  entitled  to  this  indulgence, 
unless  an  uniform  series  of  decisions  to  the  con- 
trary compelled  me  to  bend  to  them ;   but  here 
there  is  one  case  cited  of  a  decision  in  another 
Court,  and  another  in  this,  and  they  certainly  are 
essentially  in  opposition;    but  I  think  the  good 
sense  of  the  case  is  in  favour  of  this  defendant.     I 
never  knev*  the  objection  made   at  the  Rolls  to 
have  been  taken  before ;  and  it  must  frequently  have 
happened  that  the  pleadings  were  open  to  such  an 
objection. 

IN'DOFTHX  SUTTINOS^ArXEB  MICHAELMAS  T£RM# 
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^    ^  1^'    '  Christie  v.  De  Tastet. 

t5th  jmiM%'.  1  HE  plaintifTsi  who  were,  underwriters,  had  filed 
The  Court  an  original  bill,  and  bill  of  revivor  for  discovery, 
special*  cause  ^^^  ^^  injunction  to  restrain  the  defendants  from 
agrainst  dis-  proceeding  at  law  against  them,  in  actions  brought 
bill,  unless  ou  Certain  polices  by  De  Tastet^  in  the  year  1 807, 
cp^uic^ntend-  ^^  which  somc  of  tlie  defendants  at  law  had  pleaded 
ed  to  be  shown  g^Uen  enemy,  and  the  Statute  of  Dmitations.  They 
given  to  the  tlien  filed  tGe  original  bill,  and  obtained  thecom- 
^^^AR*v  .  DHon  injunction  for  want  of  answer.  Some  of  the 
tionfiMon  plaintiffs  dying,  De  Tastet  obtained  an  order  to 
cause  shevrn  •  dissolve  as  against  them,  unless  their  representatives 
^^^  *?*.•: .   should  file  a  bill  of  revivor  within  a  limited  time. 

musing  bill  »•  -,^  .  ,  i  •      j         j  t  i_ 

imguUr,  and  The  suit  was  subsequently  revived,  and  on  the  27ta 
Sde^^^on"^"  January  1 809,  De  Tastet  put  in  his  answer  to  both 
motion,  to  be  bills,  and  obtained  the  usual  order  nisi  to  dissolve, 

taken  off  the  '  •  -    ' 

file.  but 
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but  on  cause  shewn,  on  the  7th  of  Fehruari/ the  in- 
junction lvas  continued  until  tlie  coming  in  of  the     Christie 
answers  of  the  other  defendants.     In  this  state  of  '^' 

the  cause,  on  the  28th  of  November  last,  De  Tastet 
obtained  an  order  that  the  bills  should  be  dismissed 
as  against  him,  unless  cause  should  be  shewn  on  or 
before  the  21st  of  December  following,  the  plaintiffs 
having  (as  he  urged)  taken  no  measures  to  pro- 
cure  the  answers  of  the  other  defendants  being  sa- 
tisfied with  the  operation  of  the  order  of  the  7th  of 
February  for  continuing  the  injunction.  On  the 
J^th  of  December  the  defendant  obtained  another 
order  for  dissolving  the  injunction  against  such  of 
the  plaintiffs  as  had  become  bankrupt,  or  had  died, 
unless  thdir  assignees,  and  representatives  should 
revive  within  fourteen  days  from  the  date  of  the 
order. 

• 
On  the  21st  of  December  (the  day  for  shewing 
cause  against  the  dismissal  of  the  bill  by  the  order 
of  the  28th  Nctoentber)  the  plaintiffs  instructed 
counsel  to  shew  special  cause,  but  as  they  had  not 
given  the  defendant  previous  notice  of  the  cause 
intended  to  be  shewn,  (although  they  had  given 
notice  generally  that  they  intended  to  shew  specie] 
cause)  the  Court  refused  to  bear  it  on  that  ground  ; 
but,  as  matter  of  indulgence,  in  consideration  pro- 
bably of  its  being  a  point  of  practice  not  generally 
understood,  they  enlarged  the  order  till  the  23d  of 
January^  directing  notice  to  be  given  in  the  mean 
time  to  thedefendiint  of  the  cause  meant  to  be  shown. 
The  Court  on  that  day  disallowed  the  cause,  .and 
made  the  order  to  dismiss  absolute,  with  costs  to  the 

R  3  defendant* 
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1815.       defendant.     In  the  evening  of  the  same  day  the 
plaintiffs,  to  save  the  bill,  filed  a  replication. 


Christie 


De  Tastet.      Martin  now  moved,  that  it  might  be  taken  off 

the  file  for  irregularity ;  insisting,  that  no  cause  hav- 
ing been  shewn,  the  order  made  itself  absolute, 
and  their  bill  was  out  of  Court,—  that  by  their  thus 
filing  a  replication  (although  their  bill  professed  to 
be  for  discovery)  if  not  taken  off  the  file,  they  would 
derive  the  benefit  of  gaining  time  by  an  irregularity, 
and  such  a  proceeding  would  become  a  precedent ; 
and  whenever  ineffectual  cause  should  be  shewn,  a 
replication  would  be  filed,  and  plaintiffs  would  not, 
in  future,  be  able  regularly  to  dismiss  a  bill. 

Dauncey  on  the  other  hand  contended  that  the 
order  to  dismiss  had  been  irregularly  and  impro- 
perly obtained  in  the  first  instance;  and,  admitting 
the  incorrectness  in  point  of  practice,  of  not  having 
given  notice  of  the  cause  intended  to  be  shewn  by 
them,  be  submitted  that  the  dismission  of  a  bill, 
and  dissolving  an  injunction  obtaii^ed  for  want  of 
answers,  before  those  answers  were  put  ip,  and  that 
by  such  an  order  as  this  (which,  he  said,  had  been 
surreptitioMsly  obtained),  would  be  ap  anomaly. 

Per  Curiam.-T'The  wan^t  of  answer  would  have 
been  good  cause  to  have  shewn  against  Uie  dismi?sk>a 
of  the  bill ;  but  the  present  replication  is  clearly  ir- 
regular. The  plaintiffs  might  have  n;i9de  an  oi^igimd. 
motion  to  retain  the  bill^  ^hich  wojuid  i;^Ye  b^en 
the  proper  course. 

Motion  ord^i^. 
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Morris  v,  Herbert.  Tuttday, 

-^  31  January, 

TA  unto  Nj  W.  E.  now  showed  cause  against  ' ^ :' 

a  rule  obtained  last  tertn  by  Holt^  to  set  aside  the  thc^body^of"^ 
writ  of  ipdo  mnu9.  recently  issued  in  this  cause,  for  ^^^  ^^^t  "^ 

^       ^       ,   '       ^         •'  ^  p^oce^s  from 

an  irregulanty  in  being  tested  in  the  name  of  Sir  the  writ  itstif 
Archibald  Macdonald.  He  submitted,  that,  as  the  lub^trsiTe  of 
writ  itself  was  correct,  an  immaterial  inaccuracy  in  ^^*^  proems, 

J         and   subse- 

the  mere  copy  of  a  process,  calculated  only  to  bring  quent  pro- 
a  party  before  the  Court,  was  no  ground  for  setting  ^^^^  *"^*' 
aside  the  proceedings.  Similar  objections  have  been 
over-ruled.  In  Steel  r.  Campbell  (a)  the  notice  at 
the  foot  of  a  copy  of  process,  tested  the  28th  of 
NboembeTf  in  the  49M  year  of  the  King^  required 
the  defendant  to  appear  on  the  20th  of  January^ 
1808,  and  the  Court  holding  .the  mistake  to  be  im- 
material and  harmless,  refused  to  set  aside  the  pro- 
ceedings. Here  the  informality  is  not  calculated 
to  mislead,  and  is  less  absurd  and  material  than  the 
error  in  that  case. 

Oil  the  other  side  it  was  said,  that  as  a  defendant 
derived  his  knowledge  of  the  correctness  of  a  writ 
solely  from  the  copy  served,  it  was  necessary  that  it 
should  be  perfect ;  and  if  it  were  defective  it  must 
be  inoperative. 

« 
Thomson,  Chief  Baron.    The  real  ground  of 
objection  here  is^  that  if  the  original  writ  be  correct, 
this  is  not  a  true  copy,  and  that  objection  is  con- 
clusive. 

Rule  absolute^  with  costs. 

\a)  I  Taa&l.  494^ 
B4 
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1815. 
' — " — ' 

arthj^ry,  Dawson  w.  The  Duke  of  Norfolk. 

righi"^*^  This  was  an  action  brought  on  a  feigned  issue* 

common  for  ^J  way  of  appeal  from  the  determination  of  the 

SL"Jwenty  Commissioners  under  an  act  for  inclosing  lairds  in 

wKkT-*  ^^  ^*™^  °^  Greystoke  in  the  county  of  Cumber- 

terse  «ijoy'.  ^"d,  to  ascertwn  the  extent  of  the  right  of  common 

ruThorizrl  '^^^^^'J  by  the  plaintiff  in  respect  of  his  customaiy 

presumption  tenement  in  the  manor  of  Matterdale 

of  a  grant,  if  " 

circumstances 

ii'p«veX  "^^  *^""'  °^ *^^  '^"^  '^«'-«'  '''^etiier  tiie  plaintiff 
SToTthe  Z^  *°  ^^^  *°  common  on  the  waste  of  Huttm 
extent  of  the  ^^y  beyond  the  limits  of  that  part  of  it  called 
cominon,waiit  WestermelM, 

of  fences,  or  •^ 

anjr  other 

m^rendw  it       It  was  tried  at  the  last  CarUsk  Lammas  assize 
er;SS:n'?.  ^^^°^«  ^r.  justice  Bayky,  "^ 

or  caoae  de 

yicin^.  jjjg  piaintjff^g  witnesses,  some  of  whom  were 

very  old  proved  acts  of  exercise  of  commonable 
nghts,  by  him  and  his  ancestors,  as  far  back  as 
living  memory  extended,  by  turning  their  cattle  on 
parts  of  the  common  which  were  not  within  the 
hmits  of  JVestermelfell,  and  tiiey  were  seen  depas- 
tunng  thereby  tiie  witnesses  on  many  occasions: 

* 

On  tiie  other  side  tiiey  put  in  a  judgment  on  a 
verdict  found  m  the  year  ,  665,  by  a  special  jurv, 
after  a  yjew  definmg  the  right  of  tiie  custoS 
tenants  of  J/^«er^«/,,  by  M-hich  tiieir  right  of  co,^ 
mop^on  iyi.//o«  ^  was  restiicted  to  the  limits  of 
H^cstermlJeU.     That  xestrictipq  was  also  further 

established 


« 
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established  \)y  a  ^milar  verdict  in  a  cause  of  the 
tenants  of  Matterdale^  'against  the  Lord  of  the 
Manor  of  Hutton  Soil^  on  an  issue  as  to  their  right  v- 
on  ff^estennelfell  and  Redmire,  directed  by  the  Court  nobfolL 
of  Exchequer,  on  a  bill  filed  by  theoi  against  the 
Lord,  to  enjoin  him  distraining  on  their  cattle  coin- 
moning  otk  Hutton  Moor^  JVestermetfdl  and  Red- 
mrt^  and  which  was  tried  at  Carlisle^  before  Sir 
Thomas  Powell^  in  1685. 

At  Nisi  PriuSy  the  Judge  told  the  Jury,  that 
be  was  of  opinion,  that  the  evidence  on  the  part 
of  the  plaintiff  was  not  sufficiently  strong  to  war* 
rant  the  presumption  of  a  grant  in  his  favour,  sub- 
sequent to  the  period  when  his  right  of  common 
bad  been  defined  by  the  former  verdicts ;  and  that 
he  though^  the  usage  put  in  proof  by  the  plaintiff, 
must  be  considered  by  them  as  referrible  to  en- 
croachment only ;  and  the  Jury  returned  a  verdict 
for  the  defendants. 

Last  Michaelmas  Term  Scarlett  obtained  a  rule 
nUi  for  a  new  trial,  on  the  ground  of  a  misdirection 
of  the  Judge. 

Toppings  RainCj  &  Littledale,  now  shewed  cause ; 
insisting,  that  the  case  had  been  fairly  and  properly 
left  to  the  Jury  on  the  facts  in  evidence.  The. 
learned  Judge  was  not  bound  to  direct  the  Jury  to 
find  a  new  grant  conclusively.  He  told  them,  if 
they  should  find  that  the  plaintiff  had  a  right  he*, 
yond  the  limits  of  JVestermelfellj  they  were  to 
ascertain  how  far  that  right  extended.  The  plain* 
tiff  could  only  establish  a  right  of  coxpmon  on 

Hutton 
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HutUm  Moor  generally,  by  very  strong  evidence 
of  such  an  adverse  exercise  of  it  as  might  be 
deemed  an  assertion  of  an  independent  claim,  and 
would  be  considered  worth  being  noticed  by  those 
whose  interest  it  affected  :  and  not  su«h  an  enjoy* 
nfient  as  this  on  so  extensive  a  wiaste  as  Hutton  SoU^ 
covering  3,500  acres,  from  which  the  defendant 
could  not  have  driven  the  plaintiff's  cattle  entirely, 
as  he  had  a  right  of  common  on  that  part  of  it 
called  fVcstermelfell ;  and  there  is  nothing  to  pre- 
vent cattle  straying  all  over  the  common.  The 
limits  of  the  three  districts!,  Hutton  Soil,  RcdmirCj 
and  JVestermelfdl,  are  certainly  not  ascertained, 
but  the  onus  of  shewing  the  boundary  lay  on  the 
plaintiff. 

.  As  to  a  subsequent  grant,  there  are  no  traces  of 
any  such  thing ;  and  certainly  the  exercise  of  right 
relied  on  by  the  plaintiff'  is  not  sufficiently  cogent 
to  constrain  a  presumption  of  one,  but  is  more 
reasonably  relerrible  to  usurpation,  license,  or  vici- 
nage ;  there  can  be  no  reasonable  ground  therefore 
for  a  new  trial.  The  Judge  has  expressed  no  dis- 
satisfaction with  the  verdict.  There  has  been  no 
mibdirection  in  point  of  law ;  and  the  direction  and 
tlie  £»nding  are  not  inconsistent  with  the  evidence  in 
the  cause  ;  on  the  contrary,  if  it  had  been  otherwise, 
we  should  have  tendered  a  bin  of  exceptions. 

Scarktt  &  Rkkardson,  in  reply,  observed,  that 

tile  foundation  of  tlie  motion  had  been  avoided  in 

argument,  which  was  not,  that  the  Judge  was  bound 

t»  have  directed  the  Jury  conclusively  to  presume 

i         09-  a  grant 
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'        a  grant,  but,  that  he  should  liave  left  it  to  the  Jury  1815^ 

to  have  so  done,  if  they  thought  proper,  and  if  the    dawson 
plaintiffs  evidence  would  have  justified  such  a  pre*         v. 
sumption ;  and  that  he  should  not  have  directed    Norfolk. 
them  expressly  the  other  way,  as  he  had  done, 
giving  too  muoh  weight  to  the  old  decision,  and  too 
little  to  ttie  plaintiff's  evidence. 

The  whole  proof  of  enjoyment  and  boundary 
was  entirely  and  strongly  in  favour  of  the  plaintiff. 
The  Commissioners  never  have  defined  the  limits 
of  what  they  called  JVestermelfeU^  and  therefore 
we  were  under  the  necesgity  of  framing  the  issue 
generally,  as  to  the  right  beyond  the  limits.  At 
all  events  we  gave  evidence  of  exercising  a  right  of 
common  on  certain  spots  where  fVestermelfeU  cer- 
tainly did  not  extend,  whatever  might  be  its  limits. 
They  put  in  a  map,  which  they  did  not  prove ;  and 
we  werd  entitled  to  presume  TVestermelfeU  ex- 
tended to  parts  of  this  tract  of  common  which  they 
could  not  show  to  be  without  the  boundary.  Mr. 
Justice  Bailey  was  struck  with  our  evidence  of  en^ 
joyment,  which,  had  the  document  produced  by 
them  not  interfered,  would  certainly  have  been  held 
sufficient  to  have  given  us  a  verdict;  but  the  record, 
although  one  hundred  and  thirty  years  old,  a  period 
within  which  a  subsequent  grant  might  most  fairly 
have  been  presumed,  and  another  difficulty  which 
occurred  to  his  Lordship  of  a  customary  tenant 
being  incompetent  to  receive  a  grant,  determined 
him  the  other  way. 

•  But  a  customary  tenant  ewtainly  may  receive  a 
grant,  as  a  grant  to  him  would  be  considered  a 
grant;  to  the  lord  ^  juad  the  Ib^  would  enforce  it 

against 
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against  the  grantor,  as  a  grant  to  the  customary 
tenant  through  the  medium  of  his  lord.  The  learned 
Judge  observed,  "the  Counsel  for  the  plaintiff,  say, 
**  as  to  the  usage  without  JVestermelfell^  there  may 
"  be  a  grant ;  but  there  can  be  no  grant  to  the 
tenant ;  it  must  be  to  the  lord ;  but  if  there  was 
such  a  grant,  it  must  have  been  by  ^eed,  and  there 
"  would  probably  be  some  traces  of  it."  But  surely 
no  one  can  suppose  that  the  rule  of  law,  which 
authorizes  the  presumption  of  a  grant  after  twenty 
years  possession,  conscientiously  requires  to  be 
supported  by  the  fact  of  an  actual  grant  having 
ever  existed.  It  is  in  itself  a  fiction,  created  for  the 
sake  of  peace  and  security,  that  by  so  long  an 
enjoyment  disputes  may  be  obviated.  But  when  it 
was  pressed  on  the  Jury,  that  the  feeding  sheep  be- 
tween Ketty  Mire  and  Tarn  MosSf  indisputably  out 
of  the  limits  of  TFestermelfelty  and,  in  one  instance, 
herding  milch  cows  even  beyond  Redmire,  were 
sufficient  to  enable  the  Jury  to  presume  a  grant,  the 
Judge  observed,  that  such  acts  might  be  attributable 
to  encroachment.  But  if  they  had  origin  in  en- 
croachment, it  would  be  an  adverse  exercise  of  right, 
and  would  authorize  of  itself  the  presumption  of  a 
grant,  and  for  that  reason  also  there  was  hers 
a  misdirection  on  the  evidence.  In  Campbell  v. 
Wilsoriy  (a)  the  Court  held  that  a  grant  might  be 
presumed  from  twenty  years  enjoyment  of  a  right 
of  way,  although  six  years  before  the  commence- 
ment of  such  a  right  all  former  ways  had  been 
extinguished  by  Commissioners  under  an  indosure 
act  Lord  EUenbaraughf  on  a  similar  question  in  the 


(a  J  3  East.  894. 
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Court  of  King*s  Bench,  attributed  to  Lord  Kenyan,      ^815. 
the  emphatic  dictum,  that,  rather  than  disturb  a    dawsok 
long  enjoyment,  he  would  presume  twenty  acts  of         v. 
Parliament  (b).      Hokroft  v.  Heel  (c)  was  a  very   Norfolk, 
strong  case  of  presumption,   because  the   grant 
presumed  was  of  a  right  of  market,  which  must 
have  proceeded  from  the  Crown,  and  would  there- 
fore have  been  of  record. 

Thomson,  Chief  Baron,  It  is  clear,  that  in 
1685  no  such  right  existed  as  is  now  claimed  by 
the  plaintiff;  and,  if  he^has  any  such  right  it  must 
therefore  have  been  acquired  subsequently  to  that 
period ;  and  however  improbable  tliat  may  be,  yet 
it  might  certainly  have  been  the  fact ;  and  a  clear 
indisputable  exercise  of  a  right  of  common  would 
have  been  considered  as  proving  it  ^  but  the  evi* 
dence  in  this  case  does  not  seem  to  me  sufficient 
to  warrant  such  a  presumption ;  and  therefore  it 
was  properly  left  to  the  Jury  to  say  whether  it  was 
not  attributable  to  usurpation.  I  observe,  that  the  ' 
evidence  of  the  exercise  of  the  right  on  other  parts 
of  the  common  than  JVestermclfeU,  is  on  parts  of 
Hutton  Moor  immediately  adjoining  it.  The  Judge 
did  not  advise  the  Jury  to  presume  a  grant,  because 
it  did  not  appear  that  the  turning  of  the  plaintiff's 
cattle  on  the  common  was  generally  known  to 
those  who  had  been  trespassed  on,  and  on  that 
ground  he  left  it  property  to  the  Jury,  whether  it 
was  not  an  encroachment  negativing  the  right,  and 
I  see  no  reason  for  disturbing  the  verdict. 

{h)  Lady  Dartmouth  v.  Roberts,  16  East.  338. 
(c)  iBoi.  &Pi]1.400. 

'♦  •. 

Graiiam^ 
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^^^5*    ^      Graham,  Baron.    The  ground  of  this  apfriica- 
Dawsqw    ^^^  ^S)  ^^^^  ^^^  direction  of  the  Judge  deprived 
V-         the  Jury  of  the  free  exercise  of  their  judgment.  He 
Noi^oLK.  intimated  his  opinion,  that  the  enjoyment  proved 
did  not  warrant  the  presumption  of  a  gnuit ;  waA 
left  it  rather  to  be  considered  whether  it  was  not  a 
turning  on  the  common,  amounting  to  encroach- 
ment— a  trespass  not  eflectually  to  be  guarded 
against. 

The  plaintiff  has  taken  the  anus  of  pft)ving  a 
right  on  other  parts  of  the  common  dian  Wester- 
me^elf;  and  it  is  clear  that  he  exercised  a  right 
beyond  ttte  boundaries  of  that  part  of  the  moor ; 
because  he  proved  having  done  so  on  Tarn  Mbss, 
which  is  beyonfd  what  the  decree  caHs  Westermel- 
Jell.  But  then  it  must  be  taken  to  be  permissively, 
because  it  was  neither  possible,  nor  worth  whil^,  to 
keep  stray  cattle  off  these  wild  places.  I  consider 
it  therefore  to  have  been  an  exercise  of  a  right  of 
common  pur  cause  de  vicinage,  because  there  was 
no  obstacle  to  impede  encroachment.  No  one 
disputes  the  piuthority  of  the  cases  cited.  The 
boundaries  of  fVestermelfell  were  not  clearly  ascer- 
tained, nor  is  it  likely  they  should  be  so.  I  am 
flierefore  of  opinion  .that  the  direction  was  right, 
and  the  verdict  proper. 

Wood,  Baron.  I  entirely  concur  in  the  same 
epinion.  As  the  only  ground  of  the  application  is 
misdirection,  it  is  the  only  one  I  shall  consider. 
In  1 685  it  is  pretty  clear  that  the  tenants  of  Mai- 
terdale  had  no  right  to  turn,  cattle  on  any  part  of 
the  common  except  IVestermelfelL 

On 
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On  the  preseid;  trial,  an  exercbe  of  right  beyond 
WestermelfeU  was  shewn,  and  such  an  exercise 
night  perhaps^  in  some  cases,  be  evidence  of  a  grant 

I  abide  by  the  Judge's  report,  and  not  by  what 
Counsel  state  from  their  briefs.  And  as  from 
that  it  appears,  that  he  left  it  to  the  Jury,  to  say 
whether  the  plaintiff's  exercise  of  the  right  was 
referrible  to  usurpation  or  otherwise,  I  think  it 
was  rightly  left  to  them;  and  in  expressing  his 
opiiuon  to  be  against  the  presumption  of  a  grant,  I 
cannot  say  that  he  has  done  wrong. 

Richards,  Baron.  I  am  enth^ly  of  the  same 
opinion,  for  the  reasons  already  given. 

Rule  discharged^ 


Chatfield  v.  Fryer.  Wedne$dayg 

February  U 

IN  the  course  of  the  hearing  of  this  cause,  which  Composition 
was  by  bill  filed  by  the  Vicar  of  Chatteris,  in  the  ^f  laJi  f^° 
isle  of  Ely,  for  an  account  of  tithes,  it  was  at-  Jj^^  rovia*** 
tempted  on  the  part  of  the  defendants,  to  read  the  b]r  reputation 
deposition  of  fFm.  Drake,  in  support  of  the  de-  guchanagrcc- 
fence  set  up  by  their  answer,  which  was,  that,  as  '"^".^^^^aUI 
to  a  certain  tract  of  land  called  Acre  Fen,  it  never  being  the 
was  titheable  within  the  memory  of  man;  and  that  exonption 
the  impropriate  Rector,    from  time  immemorial,  ^f*,^^^^}^ 

corroborated 
by  ef idenoe  of  non-payment  of  tithe  for  the  district,  claiming  the  exemption 
^uikti  a  deed,  or  evidence  of  one  having  once  existed  be  put  in  proof 

and 
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and  before  the  endowment  of  the  vicarage,  b^ld 

Z      '  certain  lands,  within  the  parish  of  Chatteris,  called 

v.         the  Mites,  in  lieu  thereof;  and  that  the  commoners 

Frtor.     oi  Acre  Fen  have  during  all  that  time  held  the 

said  fen  discharged  from  the  payment  of  tithes. 

The  witness,  who  was  sixty-seven  years  of  age, 
deposed,  that  '^  he  had  heard  his  father,  who  was 
'^  sixty*eight  years  old  when  he  died,  which  was 
<<  about  thirty-six  years  ago,  and  also  one  John 
^  HudsMi,  a  very  old  man,  who  died  before  the 
"  deponent's  father,  and  many  other  old  persons^  * 
''  say,  that  they  had  heard,  that  the  said  lands 
^'  called  the  Miles  were  formerly  given  to  the 
"  Vicar  of  Chatteris  hi  lieu  of  tithes  of  Acre  Fen!" 

It  was  proved  that  tithes  had  never  been  paid  for 
Acre  Fen. 

Martin,  Agar,  &  Bemal,  objected  to  the  ad- 
mitting such  hearsay  evidence  of  a  gift,  without 
showing  some  traces  at  least  of  the  existence  of  a 
deed.  Such  a  defence  is  a  composition  real ;  and 
evidence  should  be  given  of  its  commencement ; 
whereas  it  is  laid  as  existing  before  time  of  memory, 
and  some  evidence  of  possession  is  necessary  to  be 
given  in  support  of  it.  If  not  a  composition  real, 
'  it  is  a  prescription  in  non  decimando,  and  the  ground 
of  exemption  must  in  that  case  also  be  shown. — 
Heathcotey.Maimcaring(a)',  Bennett  v.  Neak(b). 

Dauncey  &  Boteler,  maintained  that  the  objectioD 
now  taken  to  the  evidence  went  to  establish  (if  it 

(a J  4  Gw.  1345.  fbj  1  Wightwick  3«4* 

were 
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were  allowed)  that  title  was  weakened  as  it  became 
\       more  remote.    This  is  not  a  composition  real,  but  a  ^ 

*    ,  Chatfield 

modus.  Tithes  have  never  been  paid  for  Acre  Fen^         v. 
and  reputation,  supported  by  uniform  non-payment,     Fryer. 
is  the  only  evidence  which  the  defendantecan  be 
expected  to  bring  forward  to  show  the  ground  on 
wUch  they  claim  exemption.  Baker  v.  Warner  (c). 

Thomson,  Chief  Baron.  The  question  in  this 
case  is,  whether  the  proof  of  reputation  which  has 
been  offered  is  admissible  evidence  of  the  fact  in* 
tended  to  be  established  by  it  The  portion  of  land 
called  the  MUes  is  here  described  as  a  boundary  of 
Acre  Ferij  and  is  alleged  in  the  answer  to  have  been 
appropriated  to  and  to  the  use  of  the  impropriate 
Rector  of  the  parish  of  Chatteris^  and  his  heirs 
and  assigns  for  ever,  in  lieu  of  all  the  tithes  both 
great  and  small,  arising  within  the  tract  called  Acre 
Fen^  treating  it  as  if  there  were  a  Rector  who 
could  so  bargain  for  his  heirs  and  assigns.  This  is 
said  to  be  supported  by  the  gener^  evidence  of 
non-payment  of  tithes. 

Now  this  is  not  a  modus  in  discharge  of  the 
whole  parish,  but  of  Acre  Fen  only,  a  tract  of 
land  lying  within  the  parish ;  and  in  that  view  it 
may  be  qnestionable  if  general  reputation  is  appli* 
cable,  or  whether  it  must  not  in  all  cases  apply  to 
the  parish  at  large ;  but  when  it  is  offered  as  evi- 
dence of  a  particular  fact,  I  think  it  is  not  admissible 
under  the  circumstances  of  this  case.     It  may  be 

fej  Not  reported,  but  is  expected  to  be  given  in  the  con- 
cluding number  of  Wightrmck^  not  yet  published. 
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evidence  of  a  deed  within  time  of  legal  memory, , 
Chatfield  ^^^  previous  to  the  restraining  statute  of  the  1 3th 
V.         of  Etizabethj  but  theu  there  should  be  some  proof 
Frysb.      q£  ^jjg  existence  of  such  a  deed.    No  evidence  is 

offered  of  possession  under  any  such  deed,  and 
that  L  take  to  be  necessary  before  evidence  of  re- 
putation can  be  admitted.     On  the  contrary,  the 
ownership  here  is  proved  to  be  in  a  person  who  is 
'  not  shewn  to  derive  his  title  from  the  Rector,  and 
that  is  certainly  too  slight  to  let  in  this  evidence. 
The  case  of  Baker  v.  JVamer  was  very  different ; 
though  I  think  the  Court  went  as  far  as  they  could 
there,     fiut  that  was  a  parochial  modus,  covering 
all  the  wood-  land  of  the  parish ;  and  the  Rector 
there  was  in  the  possession  of  the  two  acres  called 
the  Parson's  Coppice.    The  terriers  in  that  case 
too  were  extremely  material  in  supporting  the  fact, 
and  an  issue  was  ultimately  directed,  on  which  a 
verdict  was  found  for  the  parishioners.    There  is  a 
late  case  of  Ireland  v.  •  Powell^  in  Peatufs  Em* 
dence  (dX  where  Mr.  Justice  Chambre  admitted 
evidence  of  general  reputation  as  to  the  boimdaries 
of  a  town,  but  rejected  it  when  offered  to  prove 
that  houses  had  once  stood  where  there  were  then 
none.    And  here  it  is  offered  as  evidence  of  a 
particular  fact      There  is  no  proof  of  any  pur- 
chase under  the  Rector,  but 'merely  of  the  non- 
payment of  tithes,  and  therefore  I  think  it  is  not 
admissible. 

G11AHAM,  Baron.     This  is  a  modus  for  a  pard- 
ticular  district,  and  is  therefore  analagous  with  a^ 

(d)  p.  I+r 
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farm  modus.     The  language  of  the  answer  is  con-      ^815, 
tradictory : — in  defining  the  limits  of  the  exempted  cuATPiEtB 
tract,  the  Miks  is  descrit)ed  as  one  of  the  boon-  «?• 

daries ;  but,  takmg  it  as  meant,  it  is,  that  a  convey-  **"' 
ance  \(fM  made  of  the  Miles  before  time  of  memory, 
and  I  do  not  think  that  the  evidence  of  tradition 
supports  it.  Such  evidence  is  more  particularly 
loose  when  it  is  considered  to  how  many  facts  the 
witness  is  to  speak  : — first,  that  the  Miles  did  be- 
long to  the  owners  of  the  Fen^  so  as  to  show  that 
they  had  power  to  convey — then,  that  they  did 
convey  it — and  finally,  that  it  was  conveyed  in  lieu 
of  tithe  of  Acre  Fen.  The  only  persons  having  an 
interest  seem  tp  be  the  one  hundred  and  fifty-nme 
occupiers  of  houses ;  but  there  is  not  a  tittle  of 
evidence  to  show  they  had  the  power  to  convey 
the  Afiles,  or  that  they  did  do  so :  and  to  support 
such  important  facts  by  tradition  is  the  wildest  idea^ 
and  open  to  all  pQssible  objection.  It  is  hear-say 
evidence  of  many  facts,  fixing  them  at  no  precise 
period.  Non  constat  J  that  the  conveyance  might  not 
be  subsequent  to  the  i3fh  Eliz.  and  if  so,  not 
binding,  though  sanctioned  by  a  Court  of  Equity. 
Or  it  may  be  a  composition  real  before  the  time  of 
Eliz.  and  if  so,  it  oHist  be  established  by  deed,  .or 
evidence  of  it.  That  I  will  always  hold  to  be  the 
law  of  this  Court. 

This  is  said  to  be  following  up  the  case  of  Baker 
V.  Warner  \  but  the  distinction  is  great.  The 
Rector  there  had  possession,  and  on  the  trial  could 
Bot  account  for  it.  It  was  obviously  also  part  of 
the  coppice,  separated  only  by  a  small  ditch.  ' 

s  2  Tradition 
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Tradition  is  only  admissible  in  generalities^  and 
not  to  show  particular  facts;  Here  too  all  is  con- 
J.  jecture : — If  so  important  a  prescription  has  not 
FaTXR.  been  better  preserved  by  the  parties,  however  hard 
it  may  be  on  them,  they  must  suffer  for  their  neg- 
ligence. The  Church  has  the  privilege  of  nullum 
tempus.  fiut  the  non-payment  of  tithe  in  this  case 
is  otherwise  to  be  accounted  for,  and  that  by  the 
state  of  the  place  itself,  which  was  a  sunken  fen 
covered  with  water,  and  that  might  be  the*  cause 
of  the  boundaries  of  the  parish  being  unknown. 
But  if  the  parties  had  proofs  they  should  have  pre- 
served them.  I  should  certainly  pay  no  regard  to 
such  evidence  as  is  now  offered,  were  I  in  the  situ- 
ation of  a  Juryman ;  but  I  think  it  inadmissible  in 
point  of  law.  Tithes  must  not  be  taken  from  a 
man  by  such  evidence;  for  as  well  upon  such  testi- 
mony might  you  dispossess  a  man  of  his  real  estate. 

Wood,  Baron.  I  am .  sorry  to  be  so  often 
obliged  to  differ  from  the  Court  in  these  tithe 
causes ;  but  I  am  for  supporting  immemorial  en- 
joyment, and  ancient  usage,  and  think  (hat  no  fair 
evidence  should  be  suppressed,  if  it  can  be  received. 
I  dd  not  think  that  there  is  one  law  for  the  clergy, 
and  another  for  the  laity.  If  from  usage  I  am  to 
infer  an  endowment  in  favour  of  a  Vicar,  I  will  also 
from  usage  infer  that  he  may  have  parted  with  his 
rights.  In  Lady  Dartmouth  v.  Roberts  (eX  the 
defendant  proved  a  title  by  endowment  to  tithe  of 
hay,  but  it  was  proved  to  have  been  always  paid  to 
the  Rector ;  and  Lord  Ellenborough^  delivering  the 

(e)  \6  East.  338.  . 

judgment 
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« 

judgment  of  the  Court,  said,  that  the  tithe  of  hay       1835, 
might  have  been  dissevered  from  the  vicarage  hy  chatpield 
grant ;  "  and  in  favour  of  modern  enjoyment,  which         v. 
"  is  the  best  interpreter  of  right,  where  documentary     *-^*^'^- 
"  evidence  does  not  exist,  we  will,  (in  conformity 
"  with  Lord  Kenymy  who  said,  that  he  would  pre- 
''  some  two  hundred  deeds,  if  necessary,)  presume 
"  here  that  a  disseverance  took  place."     It  never 
occurred  to  him  that  any  writing  need  be  pro- 
duced.    I  have  already  expressed  my  sentiments  in 
the  case  of  Bennett  v.  Neale  (J) ;  and  I  hope  that 
some  one  will  carry  the  point  to  the  Ix)rds.     Here 
(stripping  it  of  toy  informality)  is  the  substance  of 
the  answer  a  legal  defence  ? — No  doubt  it  is.  In  the 
Bishop  oilVinchester's  CB&e(g)y  a  prescription  for 
tithes  in  respect  of  a  pension  paid  to  the  parson 
under  similar  circumstances  was  adjudged  good. 

« 

Here  the  caSe  is,  that  the  owners  of  Acre  Fen 
gave  some  land,  (no  matter  if  part  of  Acre  Fetiy  or 
not)  in  lieu  of  tithe.  The  evidence  is  non-pay- 
ment during  living  memory  either  to  Rector  or 
Vicar,  both  joining  against  the  parishioner,  adverse 
to  the  occupier  m  ho  cannot  get  at  tlie  title  of  the  . 
Rector.  In  fact  the  lands  have  never  paid  tithe. 
I  agree  that  reputation  is  no  evidence  of  a  fact, 
but  here  it  is  bottomed  on  a  fpict, — the  fact  of 
perpetual  non-payment  of  tithe  ;  and  may  not  re- 
putation be  admitted  to  explain  that  fact  ?  It  was 
so  admitted  in  Baker  v.  JVamery  and  here  also  it 
is  not  reputation  of  a  fact,  but  of  the  original  cause 

(ft  \  Wightwick,  324.  (g)  1  Gw.  167. 
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of  a  fact — you  can  have  no  other  evidence ;  and 
ChatfTeld  if  it  were  a  modus  it  would  be  the  same  thing. 

Fr\'kr.  g^^  hearsay  evidence  is  in  some  instances  ad- 
missible,  and  even  in  tithe  cases ;  Stransham  v. 
Cullifigton  (g)y  and  Congky  &  HaU(h).  In  Baker 
V.  Warner  the  same  objections  were  urged,  and 
the  same  cases  cited^  but  the  Court  sent  it  for  trial. 
That  only  differed  from  the  present  case  there,  in 
that  there  was  a  spiritual  Rector,  who  is  a  perpetual 
body.  Here  there  is  an  impropriate  Rector,  and  if 
the  land  was  once  appropriated  to  him,  any  one 
now  holding  it  must  claim  under  him.  It  might 
have  been  so  appropriated  subsequent  to  the  Vicar's 
endowment  as  well  as  before.  The  parishioner 
can  have  no  other  proof;  and  though  its  weight 
may  not  be  so  strpng,  I  am  at  least  of  (^)inion  that 
this  is  admissible  evidence. 

Richards,  Baron.  I  submit  to  principle  in  all 
'  cases,  as  well  of  tithe  as  other ;  and  if  there  be  aqy 
difference  in  the  rules  of  evidence,  as  re$pectiQg 
ecclesiastics  and  laymen,  the  law  makes  tliat  dif- 
ference. I  am  not  to  make  the  law,  or  find  fault 
witl^  it,  should  it  not  be  what  I  think  it  ought  to 
be.  A  series  of  decisions  has  establbhed,  that  a 
composition  real  cannot  be  proved  without  a  deed, 
or  evidence  of  one.  I  hold  myadf  bound  by  the 
authorities ;  and  it  would  be.  a  dan^rous  preeedeot 
if  every  Judge  were  p<ermittecl  to  doubt  them.  The 
obje^rt  of  the  proposed  evidence  is  to  proY6  certfW 
facts.     Now  reputation  is  not  evidence  of  a  fact, 

.     (g)  C'ro.  Eliz.  238.       (h)  2  RolL  Rep.  135. 
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still  less  of  three,  four,  or  more  facts.    The  answer 
certainly  states  a  sufficient  defence,  if  prbved ;  but  chatfield 
whether  it  be  proved  or  not  is  now  the  question.   It         ©. 
is  supposed,  that  at  some  lime  the  Rector  was     ^»y*»* 
ebtitled  to  tithed  of  the  whol^  parish.  I  will  not  no^ 
inquire  if  reputation  be  applicable  to  part  of  a 
parish ;  but  taking  it  to  be  so,  the  Rector  is  sup- 
posed to  hftve  stgreed  with  certain  persons  to  take 
some  land  in  cohsideration  of  giving  up  the  tithe  of 
Acre  FeHy  a  place  then  unreclaimed.     If  that  were  • 
so,  there  must  necessarily  have  been  some  con- 
veyance.    Tiiere  must  also  have  been  possession 
and  enjoyment,  and  they  who  have  successively 
enjoyed  it  ever  since   must  have  deduced   their 
daim  firom  him.     But  as  it  is  nfot  proved  that  tfie 
Rector  does,  of  ever  did,  enjoy  it  himself,  every 
one  of  those  fdcts  miist  be  pfoved  by  this  evi- 
dence  of  repirtafion:    and  can  such  Evidence  be 
received  to  prove  any  one  of  those  facts  ?— clearly 
not — Still  less  should  it  be  admitted  to  establish 
all.   I  agree  with  the  determination  in  Lady  Dart^ 
mouth  v.  RobertSy  but  that  case  does  not  apply 
here.     I  think  this  evidence  is  not  only  inadmis- 
sible ih  tith^  closes,  but  that  it  could  not  be  re- 
ceived any  where,  in  any  case. 

Evidence  rejected.* 

*  Sed  vide  Harmood  v.  Sintt,  i  Wightmck  lis,  where 
Lord  Chief  Baron  Macdonald  is  reported  to  have  said,  ^<  the 
''  essence  of  reputation  is,  that  if  you  prove  a  fact,  as  for  in- 
^  stance,  payment  of  a  sum  of  money,  it  must  be  accom- 
**  panied  wi^  this,  that  it  was  so  paid  in  consequence  of  a 
**  reputatioiii" 
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1815. 

Saturifay,  TURNER  V.  WhEATLEY. 

4tfc  February. 

fEriJcii^l    Cause  was  shewn  against  a  rule  nUi  to  set 
by  bail  below  aside  the  assignment  of  the  bail  bond. 

after  bail 
above  put  in,  - 

fc^teTthou'^'h      "^^  defendant  was  arrested  in  Hilary  1814, 

before  assign-  and  gave  bail  to  the  sheriff.  Bail  above  were  after- 

bairbond/oet  wards  put  in»   but  did  not  justify,  and  the  bail 

"h  ^  b^H^^^  below  entered  into  an  arrangement  with  the  plam- 

sheriflF  after    tiff,  by  which  they  engaged  to  pay  the  debt  and 

the  writ™  ^    costs  in  two  months,  in  consideration  of  proceed* 

ings  on  the  bond  being  stayed.     In  consequence 

of  such  arrangement  no  assignment  of  the  bail 

bond  was  taken ;  and  on  the  4th  of  October  the 

defendant  was  surrendered  to  the  Fleet  by  the  bail 

below.  On  the  2 1  st  of  November  last  the  bond  was 

assigned,  and  the  bail  were  served  with  process ; 

and  now  the  present   motion  was  made  on  the 

ground  of  the  previous  surrender. 

Abbott,  on  the  part  of  the  plaintiff,  urged  that 
the  forfeiture  of  the  bond  was  not  cured  by  the 
surrender,  and  that  nothing  could  discharge  the 
bail  below  but  an  actual  justification  of  bail 
above.  In  this  case,  when  time  was  ^ven  by  the 
plaintiff  to  the  bail  to  settle  the  debt  and  costs, 
they  were  irretrievably  fixed. 

Dauncey,  in  support  of  the  rule,  pressed  the 
.facts  of  the  bail  below  having  surrendered  the 
principal  before  the  assignment  of  the  bail-boud|^ 

of 
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t/t  bail  above  having  been  put  in,  although  they 

did  not  justify, — and  of  the  plaintiff  having  ob-    Turnee 

tained  all  he  originally  could  have  had,  (the  body         ^* 

.  Wheatley 

of  the.defi^dant,)  by  virtue  of  the  surrender ;  and 
he  cited  tl^e  cases  noticed  in  Impeys  Practice^  K.  B. 
p.  194.  In  the  two  first  Meysey  v.  Camell(fl\ 
and  Janes  v.  Lander  (b),  the  bail  above  had  sur- 
rendered the  principal,  and  although  they  had  not 
justified,  the  Court  allowed  the  application  on  '  . 
payment  of  costs ;'  and  in  the  other,  Anon.  HiL 
1812,  the  same  application^  under  circumstances 
consisting  with  those  of  the  present  case,  was  granted 
on  a  motion  by  the  bail  below. 

But  the  Court  were  of  opinion,  that  bail  above 
only,  could  surrender  the  principal  after  the  return 
of  the  writ ;  and  that  bail  to  the  sheriff  could  not 
discharge  themselves  from  their  responsibility,  but 
by  the  justifying  of  bail  to  the  action ;  for  though 
the  assignment  might  be  subsequent  to  the  sur- 
render, yet,  as  the  bond  was  forfeited  before,  the 
render  did  not  exonerate  them. 

Rule. discharged,  with  Costs. 


MiTCHEL  V.    RaBBETTS.  8F«4ru«y. 

1  HE  rule  nisi  for  a  new  trial  in  this  cause  (which  The  return  of 
was  an  issue  out  of  the  Equity  side  of  the  Cpurt)  an  issue,  is  a 
having  been  discharged,  and  the  postea  delivered  ^^*^^^^ 
to  the  plaintiff,  the  cause  was  intended  to  be  set  for  hearing, 

J  •  fm         y        \  t     '  and  the  Court 

410 wn  m  course  on  Ihursday  the  9th  mstant.  will  not  grant 

a  motion  to 

la)  5  T.  R.  534.  (*)  6  T.  R.  753-  exclude  it  for 

f  -^  a  time  from 

Uaunceyj  the  paper. 
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Dauncejfy  now  moved  on  the  part  of  the  de^ 
fendants,  that  it  might  not  be  set  down  in  the  paper 
of  causes  upon  ihepostea  this  term,  the  defemlants 
having  lodged  appeal  to  the  House  of  I^rds. 

Roupell  &  Gifford  opposed  the  motioa 

Per  Curiam.  The  cause  is  set  down  when  the 
postea  is  returned  ipso  facto ;  and  the  usual  course  is 
to  move  tliat  it  be  continued.  The  present  nK>tion 
caimet  be  complied  with. 

Motion  refused,  with  costs. 


Hervey  and  others  v.  M'Laughlin  and  others. 


Thundayt 
9  February. 


i$ 


<i 


it 


A  bequest 
over  in  case 
of  the  death 
of  a  devisee , 
generally,  and 
not  expressly 
referrible  to      u 
any  certain 
time  or  event  ^' 
within  or         ^^ 
before  which 
such  dying 


Mary  Pashky,  by  her  will,  dated  the  13th  of 
AuguH  1 789,  i^ve  and  bequeathed  ''  unto  Henry 
M^LaughUn,  his  executors  or  admiDistraton^ 
800/.  Old  South  Sea  Annuities,  and  800 /• 
New  South  Sea  AnniAties,  upon  trust,  to  pay 
the  interest,  dividends,  and  produce  tfaeBreof^ 
to  Eleanor  Toddy  the  wife  of  Abraham  Todd,  for 
her  natural  life,  such  dividends  and  produce  to 
^„  ,  «^^„.  .^      be  for  her  own  sole  and  separate  use :"  and  from 

must  occur  ro  -  •*  • 

give  effect  to  and  immediately  after  the  death  of  the  said  Eleanor 
"der— held  not  Todd  she  gave  the  said  two  sums  '^  to  George, 
refcTSl!^  ***  "  Eleanor,  and  Elizabeth,  the  three  children  of  the 
d^i^  in  the  ^^  said  Eleanor  Todd,  to  be  divided  among  them 
the  tMator  s    '^  ^^  equal  shares,  and  in  case  of  the  death  ^either 

constroerf^o  "  ^  '^^^  '^^  ^^^^  ^  ^^^  ^  ^^^  ^^  '^  S^  '^  ^'^ 
as  to  give'  effect  tp  such  an  intention  on  fhe  part  of  the  testator  as  may  be  pre^ 
•umeo,  from  the  tlngMast  of  the  wA^  to  l&nre  oeen  hi^ohject.  Thi»  a(  beqtfast  of 
personal  property  to  A.  tor  liie,  remainder  to  her  three  children  in  e^vad  shares, 
xndk  cue  of  the  death  of  rfrbtfoi'arif  of  fMemy^shartf  of  stt^hPiO'ch^uig  csgoto 
their  d^fdrtiiy  is  a  vested  interest^  subject  to  be  divested  If  either  of  the  legatees 
in  renumvdbr  die  during  the  Kfeiofthe  ptstftfcular  tenant ;  and  his  ihi^  then  be- 
comes the  property  of  his  shildreni  and  not  of  his  penonid  representatives. 

"  belong 
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*'  bdoBg  to  the  children^  archiidy  if  but  me^  oftkc 
^' persons  so  dying''    There  was  also  a  general  Her v£y and 
residuary  bequest  to  the  children  of  the  said  Eleanor      ^^^ 
Todd,  the  tenant  for  life,  and  the  testatrix  appointed  m^Uvoblxn 
the  defendant  Hemy  M^LaughliUf  her  executor.       ^  others. 

The  testatrix  died  in  1792. — Eleanor  Todd  (the 
tenant  for  life)  di«>d  on  the  22d  of  Naoember  1 810^ 
unmarried.-^Geor^e  Toddy  one  of  the  three  children 
oi  Eleanor  Todd,  the  tenant  for  life,  died  in  her 
life-time,  leaving  his  rnhFrances,  him  surviving,  and 
two  children,  John,  and  Elizabeth,  the  other  plain- 
tift,  iufeail&.'-r'Eleanor  Todd,  another  of  the  children 
of  Eleanor  Todd  the  tenant  for  life,  married  Tobias 
fFheatky,  who  died. — She  then  married  Francis 
Joseph,  and  died  in  the  life-time  of  her  mother,  with* 
out  issue,  leaving  her  said  husband  Francis  (one  of 
the  defendants)  who  administered  to  her  effects. 

Elizabeth,  the  other  of  the  three  children  of 
Eleanor  Todd,  the  first-named  plaintiff  in  the  cause, 
floaraed  George  Heroey^  and  by  a  settlement  made 
previous  lo  her  marriage,  assigned  her  interest  in 
the  two  sums  of  800  /.  to  the  defendants '  Richard 
AW(iway  and  Henr^  M^LaughUn,  on  certain  trusts. 
George  Heroey  ^ft^rv^farc^S)  in  the  life-time  of 
Ekaiior  Todd  the  tesfiM  £cff  hfe,  died,  leaving  his 
wife,  without  issue,  and  having,  pre^ously  sold  bis 
wife*s  share  and  interest  in  the  legacy  to  William 
Mercer,  anotl^er  of  the  defendants. — Elizabeth 
Ibpvey  on  his  4ciath  a^miotiteced 

On^  death  of  Jlf^l^Mln  intestate^  BHzabeth 
HfToey  took  out  letters  'of  administration  de  bonis 

non^ 
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^^^S*.     fum,  on  the  behalf  of  herself,  and  the  other  plains 

Hervey  and  ^^*  ^^^^  ^"^.  Elizabeth^  the  infant  children  of 
others      George  Todd,  and  Frances  his  wife  one  of  the  de* 
M'Laugblin  fendants  in  the  present  suit,  and  afterwards  filed  a 
and  others,   bill  against  the  representatives  of  the  said  Henry 
McLaughlin  J  the  said  Richard  AlUpway,  the  said 
JVilliam  Mercer  *y   Francis  Joseph,   and  Frances 
Todd,  praying  tliat  the  defendants  might  set  forth 
their  several  claims  on  the  personal  estate  of  the  tes- 
tatrix t)  ftnd  that  what  might  be  found  due  to  the 
plaintiff  Elizabeth  Hervey,  might  be  paid  to  her ; 
and  that  so  much  of  the  two  sums  of  800  /.  as 
should  appear  to  be  due  to  the  other  plaintiffs^  the 
infant  children  of  the  said  George  Todd,  might  be 
laid  out  to  accumulate  till  they  should  attain  the 
age  of  twenty-one. 

All  proper  parties  having  been  ultimately  brought 
9  February,  ^^^ve  the  Court,  thc  Deputy  Remembrancer  bav- 
'    "^^ '  ing  made  his  report,  and  the  cause  now  coming  on 

*  The  cause  had  come  on  this  day  for  further  directions 
on  the  Deputy  Remembrancer's  report,  to  whom  it  had  been 
referred  by  the  decree  of  the  Court,  in  the  usual  course^  to 
iS^4« .  make  the  necessary  inquiries ;  but  the  person  interested  under 
1  ocem^  1.  ^  assignment,  on  the  marriage  of  Elizabeth  Todd,  not  having 
been  made  a  party,  the  Court  ordered  it  to  stand  over  till  a 
supplemental  bill  should  be  ^ed  for  that  purpose. 

f  The  defendant,  Francis  Jweph,  claimed  the  share  of 
his  late  wife  Eleanor,  and  Frances  the  widow  of  George  Todd^ 
the  share  of  her  late  husband ;  submitting  that  such  shares 
had  vested  in  interest,  and  were  therefore  transmissible  to  the 
representatives  of  the  original  legatees,  who  had  died  in  the 
life-time  of  the  tenant  for  life.  The  report  declared  that  one 
third  part  beldnged  to  the  Plaintifb,  Jeseph  and  EUxaheth 
Todd;  another  to  the  defendant  fVanat«/oi«pA;  and  the  other 
to  the  flaintiS  Elizabeth  Hervetf. 

for 
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for  farther  directions ;  the  question  was  statedj  and      ^^^5* 
admitted  to  be,  whether  the  words  of  the  will  dis-  Hbrvey  and 
tinguished  by  italics  were  referrible  to  the  death  of      othera 
either  in  the  life-time  of  the  testatrix,  or  of  the  M'Lau'ohliw 
tenant  for  life  :  being  the  criterion  for  deciding  the  ^^  others 
claim  as  between  the  widow  of  George  Todd  on 
one  side,  ^d  his  infiint  children  on  the  other. 

Martin  &  Bucky  for  the  plaintiffs,  premised, 
that  there  being  no  case  to  be  found  in  point,*  the 
Court  must  be  guided  by  analogy,  and  the  most 
natural  construction  of  the  words :  giving  effect  as 
iar  as  possible  to  the  intention  of  the  testatrix. 
They  cited  tiie  case  of  HaUifas  v.  WUson  (a)  as 
affording  a  rule  of  construction  applicable  to  this 
case.     There  the  Master  of  the  Rolls  said,  that 
the  question  was,  on  what  event  the  shares  of  the 
nephew  and  neices  were  to  go  over,  and  gave  it  as 
bis  opinion,  that  the  period  appointed  for  payment 
of  the  legacies  was  the  time  to  which  the  subse- 
quent words,   creating  a  contingency,  should  be 
construed  to  refer. — So  here,  the  death  of  Eleamr 
Todd,  (the  mother,)  was  the  time  of  payment  of  the 
legacies,  and  to  that  period  the  dying  of  the  legatees 
must*  be  referrible  on  the  principle  laid  down*in  the 
case  cited.    Then  it  wad  that  the  interest  in  the 
legacies  first  vested,  and  consequentiy  the  children 
of  the  legatee  dying  before  the  period  when  the 
bequest  subject  to  the  life-interest  of  Eleanor  Todd, 
(the  mother)  became  payable,  must  be  considered 
an  entitied  to  the  share  of  the  party  so  dying,  which, 
in  that  event,  was  expressly  devised  over  to  them  r 
and  not  the  personal,  representative  of  such  legatee. 

(a)  i6Veieyi68. 

Simpkmson, 
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SimpHman^  for  the  defendants  Francis  Joseph 
Hbrvbt  and  ^"^  Frances  Todd^  admitted  that  the  point  depended 
others  on  the  time  when  the  three  children  of  Eleanor 
M'LA^BLm  '^^y  (*b®  tenant  for  life)  took  an  interest  in  the 
and  others,  gums  bequeathed.  He  observed,  that  it  had  been 
conceded,  that  if  the  terms  of  the  bequest  had  not 
gone  farther  than  the  words  ^'  to  be  divided  between 
them  in  equal  shares,"  the  legacy  would  have  vested. 
The  difficulty  tiierrfore  occurs  on  the  clause  giving 
the  shares  of  such  *  as  should  die  to  the  survivors, 
speaking  of  a  certain  event  in  a  contingent  phrase : 
and  the  Court  are  called  on  to  say  what  is  the  thie 
construction  of  those  words  so  inaccurately  em- 
ployed* In  Hinckky  v.  Simmons  (bX  &  bequest  to 
one,  and  in  case  of  her  death  over,  was  held  to  be 
an  absolute  bequest,  and  so  in  the  case  of  Lawfidd 
V;  Stoneham  there  cited  from  Strange^  Cambridge  v. 
Rous  (e) J  ^hA  Webster  v.  HaU(d).  He  then  sub- 
mitted, that  the  dubious  clause  in  this  will  must  be 
resolved  according  to  the  general  rule  established  by 
tiie  cases,  and  if  so,  that  the  dying  in  tUs  case  would 
be  referrible  to  the  death  of  the  testatrix  ;  and  ad- 
verted to  the  decisions  in  the  margin  (e)^  where  it 
had  been  held  that  bequests  over,  on  the  death  of 
legatees,  without  fixing  a  determinate  period,  must 
1^  construed  to  apply  to  the  death  of  the  testator. 
In  Perry  y.  Woods  (f)^  thoi^h  there  was  a  previous 

{h)  4  Ves,  i6u 

(c)  8  East.  12. 

{d)  Ibid.  410. 

(tf)  Stringer  v.  Phillips,  l  Eq.  C  Abr.  399.  Ld«  Biodoa 
V.  Earl  of  SufEblk,  i  P.  Wms.  96.  Roae  v.  Hill,  3  Bur.  1881. 
Roebuck  v.  Dean,  3  Yes.  365,  6c  4  Brown  4030 

(/)  3  East.  204. 

estate 
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estate  for  life,  and  the  tenant  for  life  survived  tbos^       1815. 
in  remainder,  yet  that  remainder  was  held  to  be  a  Jt      *      t 
vested  interest,  and  divisible  among  the  representa-      others 
tives  of  the  remainder  men  on  the  death  of  the  par-  hj«lau*ohlik 
ticular  tenmit,  Maberky  v.  Strode  (gX  and  Brawn  v.  and  others. 
Bigg(h)  were  cited  to  the  same  point.  In  the  latter 
die  bequest  over  to  EliMbeth  Bigg,  the  chUd  of  one 
of  the  testator^s  nephews^  was  held  to  have  vested 
in  her,  and  was  decreed  to  her  representatives  notr 
withstanding  she  died  in  the  life«>time  of  the  pre-* 
▼ious  tenant  for  life.     In  die  case  of  HaUifax  v. 
Wiison,  cited  for  the  plaintiffs,   the  bequest  there 
was  given  to  the  legatees  expressly  at  the  age  of 
twenty-ooe,  and  to  be  payable  after  the  death  of 
tenant  for  life. 

At  all  events,  and  whatever  be  considered  to  be 
the  true  construction  of  the  uncertain  and  inaccu- 
rate  part  of  this  will,  the  defendant.jPmncw  Joseph^ 
whose  wife  took  an  absolute  interest,  and  left  no 
child  to  take  in  the  event  of  her  dying,  is  entitled 
to  her  share.  In  Harrison  v.  Foreman  (i),  it  was 
held  that  a  vested  interest  remains  vested,  if  the 
condngency  upon  which  it  is  to  be  divested  never 
happens,  as  much  as  if  the  contingency  had  never 
been  annexed  to  it ;  and  in  Smither  v.  WiUock  (k) 
where  the  devise  over  of  personal  estate  was  to 
several,  and  in  case  of  the  death  of  either  during 
the  life  of  the  tenant  for  life,  to  be  divided  between 
his  children,  it  was  held  not  to  be  divested  on  his 


(g)  3  East.  450.  (A)  17  Ves.  1179. 

,  (»)  5  Ves.  807.  {k)  9  Ves.  333. 


dying 
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1815^      dying  in  her  life-time  without  children,  the  event 

HERVEvand  "^^^^  *^^^"g  happened, 
others 

BfLAvcHLiif  Martifiy  in  reply.  The  cases  cited  are  not  suflS- 
■nd  others,  ciently  in  point ,  to  influence  the  decision  of  the 
Court.  The  observation  made  in  one  of  them, 
(Perry  v.  IVoods),  that  the  construction  adopted 
in  the  greatest  number  was  with  a  view  to  prevent 
lapses  and  consequent  intestacy  (which  will  not 
be  the  case  here)  and  that  others  of  them  related 
to  the  disposition  of  the  testator  s  property,  be« 
queathed  in  tenancy  in  common,  totally  destroys 
their  applicability  and  effect  in  the  present  case. 
The  object  too  of  the  cases  is  in  general  to  give 
efficacy  to  the  testator's  intention,  and  timt  is  ait 
the  plaintifl^s  wish  in  this  case.  The  natural  period 
during  which  the  testatrix  meant  to  guard  against 
contingencies  is  that  which  intervened  between  her 
death  and  the  time  of  distribution, — the  death  of 
the  tenant  for  life.  And  this  will  must  be  construed 
rather  by  a  fair  exposition  of  the  words,  than  by 
any  rule  of  law. 

Thomson,  Chief  Baron.  It  has  been  very  pro- 
perly admitted,  that  there  are  no  cases  expressly  in 
point,  and  certainly  none  of  those  which  have  beea 
cited  appear  to  bear  on  this  question. 

The  testatrix  had  bequeathed  these  two  sums  oa 
trust,  to  pay  the  dividends  to  Eleanor  Todd^  for  her 
life,  /or  her  sole  and  separate  use. 

[Here 
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[Here  his  Lordship  repeated  tHe  bequest  of  the 
will  as  already  stated,  observing  that  the  clause  in  ,  „ 
Italics  was  that  on  which  the  difficulty  arose.]  and  others 

The  alternative  of  that  bequest  the  executor  and  others, 
was  to  execute,  and  the  question  is,  when  ?  Cer- 
tainly, I  take  it,  on  the  death  of  Eleanor  Toddy  the 
mother.  The  shares  therefore  vested  in  her  three 
children,  subject  to  be  divested  in  case  of  the  death 
of  either  qf  them  in  her  life-time. 

Of  the  events  which  have  happened,  one  is,  that 
George  Todd^  one  of  the  three  children  of  Eleanor^ 
died  in  her  life-time,  and  he  left  two  children. 

On  that  event  it  becomes  material  to  inquire, 
whether  we  are  to  construe  these  words  as  referrible 
to  a  dying  in  the  life-time  of  the  testatrix,  or  of  the' 
tenant  for  life ;  and  that  seems  to  me  to  be  the  na- 
tural construction,  which  goes  to  substitute  the 
children  of  those  dying  in  the  life-time  of  the  tenant 
for  life  in  the  place  of  their  parent ;  and  as  that 
intention  is  apparent  on  the  face  of  the  will,  I 
consider  the  plaintiff's  construction  to  be  the  true 
one. 

There  can  be  no  question  as  to  Eleanor's  share. 

Graham,  Baron.  The  question  here  is  between^ 
the  representatives  and  the  children  oi  George  Todd. 
With  regard  to  Elizabeth  there  can  be  no  doubt, 
because  she  survived  all  "events ;  and  there  is  as 

T  little 
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^815,     little  in  respect  to  Eteanor^  bectose.  she  died  with- 
HABvn    <^^  children. — I  consider  the  shifres  as'vesting,  sub- 
«nd  othen  ject  to  being  divested  by  either  d^ng,  learifig  chil- 
m<lau'che.iv  dren.     A  variety  of  cases  have  been  cited  to  show, 
and  othen.  that  where  th^re  jtfe  words  expreftr^fe  df  wch  a 
contingent  event  as  this,  which  is  furflier  ^bious  i& 
to  the  time  t<>  which  we  are  to  l6ok  for  \t&  occur- 
rence, they  are  referrible  to  the  pmxA  ctf  the  death 
of  the  testator ;— If  that  were  the  construction  heri?, 
George  Todd  took  an  absolute  interest  inthe'tegacy, 
and  his  personal  representatives  would  be  entitled 
to  it.     But  tills  is  not  a  case  whereSn  we  are  called 
on  to  construe  the  words  otherwise  tfato  aceerdiDg 
to  their  plain  import,  which  is,  that  the  children 
should  be  substituted  in  the  place  of  their  parents 
who  mi^  die,  in  eidier  case ;  ttcfv  is  ther^  any 
necessity  to  refer  to  authorities.       EKiuiMft  b 
clearly  entitled  to  one  share  ;  Eleanors  t^jpireserftfr- 
tives  to  another ;  and  Gefnrget  cUildi^  are  to  te 
.  pA  in  his  place,  and  take  his  sharfe,  "and  liis'piirsonM 
representatives  have  no  interest. 

Wood,  Berron.  There  can  be  ho  doobt  of  ttc 
testator  s  intention  in  this  case.  He  has  given  firsit 
to  Eleanor  Todd;  then  it  is  expressly  ^ven  to  these 
three  children  aftei  the  death  of  their  mother;  then 
to  any  children  of  either  dying  In  her  liFe^fetie. 
Now  George  died  in  the  life- time  of  his  mother ; 
then  his  chtldren  became  entiried ;  Ekanor  tdtes 
it  absototely,  having  no  children;  and  thereff&iire  ft 
devolves  on  her '  personal  teprtsentatives,  as  no 
cbnthigebCy  tofdk  it  away  froto  her, 

Richards, 
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Richards,  Baron.  I  feel  satisfaction  in  finding       ^Sig. 
it  not  necessary,  looking  at  this  will,  to  decide  by     harvey 
cases.    There  are  none  in  point ;  and  we  must  in-   and  others 
teipret  it  a^  it  is  expressed.    On  one  side  it  is  said,  m*lavchlim 
the  doubtful  clause  refers  to  a  dying  before  the  and  others, 
death  of  the  testator ;  on  the  other,  of  the  tenant  for 
life.    Tjhe  legacy  is  given  to  a  trustee  who  repre- 
sents all  ^e  parties.     Nothing  is  said  in  the  will  of 
children,  till  the  death  of  tenant  for  life,  and  then 
it  13  that  the  sums  are  given  over ;  no  doubt  it  was 
a  vested  interest  in  point  of  law.    But  then,  what  is 
the  meaning  oi  the  subsequent  words,  qualifybg 
that  vesting :   *^  and  in  the  case  of  the  death  of 
**  either  of  them,  the  share  of  such  as  may  die  to 
*^  go  to  and  belong  to  the  children  or  child  of  but  one 
'^  of  the  pers(His  so  dying  r"    It  is  ipipossible  from 
these  wonls  not  to  be  satisfied  that  the  children  of 
either  dying  before  the  tenant  for  life,  werfs  in- 
tended to  take  the  benefit  of  the  bequest  to  the 
parent    I  entirely  concur  with  the  opinions  already 
pvep.  ^ 

Report  confirmed . 


T    2 
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FeW^lotii.  GWILLIAM  V.  BaRKER. 

SheriflF taking  JBOLLAND  obtained  a  rule  in  Michaelmas 
blade  under  a  Term,  calling  on  the  plaintiff  to  show  cause  why 
alS  {d?b'  it  ^^  Sheriff  of  the  county  of  Sal(y>  should  not  pay 
before  rent  over  to  Edword  Plowdeti  the  sum  of  200  /.  due  to 
liabie  to"^  l^^P  ^om  the  defendant  fof  rent,  out  of  the  produce 
kndlord^f^  of  the  crop  of  grain  of  the  defendant,  taken  and 
the  defendant,  sold  under  a  writ  oi  fitTi  JodM  issued  in  this  cause, 
statute  of  The  defendant  was  tenant  to  Pkmdmy  at  a  rent 
ifjKM,  for  rent  payable   on   the  25th   of  March   and    2Qth  of 

accruing  sub^    or 

stquentij  to     Septttnoer. 

the  levy  and 
tale,  although 

}ie  is  given         The  plaintiff  a  judgment  creditor  of  the  de- 

notice*  and  •^      o 

though  the  fcndant,  had  sued  out  execution,  under  which  the 
remo^d"^ra  ^^^^^  ^^^  taken  a  crop  of  green  wheat  in  the  blade, 
the  premijet   which  was  advertised  for  sale,  and  sold  by  public 

until  long  ,  . 

afterwards,  auctiou  ou  the  2 1  st  of  Marchj  to  the  highest  bidder, 
S^bie^ro.'"  to  whom  the  Sheriff  .executed  abUlof  sale.  The 
portion  of      purchaser  afterwards  assigned  it  to  the  plaintiff  oa 

rent  has  \  ,  i       ,     /.  .  i      . 

become  due.    tne^24tb,  One  day  before  any  rent  became  due  to 
The  land-    .  the  defendant's  landlord.    The  corn  of  course  was 
in  suchTasc^  Suffered  to  remain  in  the  ground  till  the  harvest 
i*  by  distress,  season,  and  then  on  the  29th  of  August  the  land- 
lord served  the  proper  parties  with  notice  to  pay 
the  rent  then  due,  before  the  removal  of  the  corn, 
and  of  his  intention  to  make  the  present  motion. 

It  was  accordingly  now  moved,  notwithstanding 
the  case  of  Haskins  v.  Knight  (a),  where  it  was 

(a)  1  Mftule  &  Selwyn,  345. 

ruled, 
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ruled,  that  a  landlord  was  only  entitled  to  interpose       1815* 
a  claim  for  rent  actually  due  at  the  time  of  the  gwilliam 
taking,  and  of  fFest  v.  fVhite  (b\  where  the  execu-         v. 
tion  of  a  bill  of  sale  was  held  to  be  a  removal;  on    ®^'^*^"** 
a  suggestion  that  a  material  distinction  should  be 
taken  between  a  dead  chattel  and  one  growing: 
and  the  Court  considering  it  a  new  and  important 
case,  granted  the  rule. 

Jervis  &  Puller  now  showed  cause  (c).  They 
cited  the  words  of  the  statute  (8  Jnn.  dh.  14,) 
that  no  goods  shall  be  liable  to  be  taken  by  virtue 
of  any  execution ;  "  unless  the  party  at  whose 
"  suit  the  said  execution  is  sued  out  shall,  before 
"the  removal  of  such  goods  from  oflF  the  pre- 
*'  mises  by  virtue  of  such  execution  or  extent, 
'*  pay  to  the  landlord  of  the  said  premises,  or  his 
'*  bailiff,  all  such  sum  or  sums  of  money  as  are  or 

'^  shall  be  due  for  rent  for  the  said  premises,  at  the 
"  time  of  taking  such  goods  or  chattels  by  virtue  of 
"  such  execution ;"  and  rested  the  question  on  the 
construction  of  the  words.  Here,  there  was  not  only 
taking  before  rent  due,  which  would  alone  have  put 
the  corn  in  custodia  legis,  but  an  actual  bma  Jide 
8ale>  and  an  assignment  made,  which  is  tantamount 
to  a  removal,  and  the  sheriff  becomes^nc/u^  o^cii. 

{h)  Barnes,  sii.  ' 

{e)  It  may  be  proper  to  observe,  that  no  question  of  col- 
lusive fraud,  arising  out  of  the  extremity  of  the  sale,  and 
sudden  transfer  of  the  bargain  to  the  judgment  creditor  him- 
self, was  made,  in  the  argument,  but  it  proceeded  estUrely  on 
tbe  point  of  law. 


T  S 


Com. 


Bakkbb. 
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1815^  Com.  Dig.  title  Ei^ecutiony  letter  C.  3, 4*  He  then 
GviLLiAM  receives  this  notice  five  months  afterwards.  And 
V.  a  sheriff  who  has  done  his  duty  to  the  utmost  extent 
ought  not  to  be  called  on  in  this  summary  way  to  pay 
rent  not  due  at  the  time  of  his  selling  goods  under  a 
levy.  The  practice  of  relieving,  oi^motiony  first  ob* 
tained,  after  the  statute,  in  the  case  of  Henchet 
v.  Kimpson  (d) ;  but  certainly  this  is  not  a  case  re- 
mediable by  way  of  rule,  even  if  there  should  be 
thought  to  be  cause  of  action. 

[A  question  arose  with  the  Court,  whether  the 
sheriff  was  bound  to  give  notice  of  the  execution^  or 
the  landlord  of  the  rent  in  arrear.] 

Dauncey  &  BoUand  in  support  of  the  motion. 
The  proposition  against  the  landlord  is,  that  the 
judgment  creditor  has  not  only  a  right  ta  seize  the 
green  corn,  but  to  use  the  land  for  five  months  after 
to  ripen  it.  But  they  come  within  the  act  in  fact;  for 
it  plainly  has  ip  contemplation  goods  removable  at 
the  time  of  taking,  and  cannot  apply  to  such  goods 
as  this  com,  which  was  not  in  a  state  fit  to  take* 
In  Coke\  2d  Institute^  what  shall  be  accounted  is- 
sues of  the  land,  under  the  Statute  oi  JVestmnster  2, 
are  enumerated  com  in  the  grange,  and  all  other 
moveables,  as  hay  m  the  bam,  and  other  moveable 
or  pergonal  goods  whatsoever,  except  those  things 
belonging  to  his  riding,  his  ^)parel,  and  utensils 

{i)  a  WOb.  141.  &  «ee  rod^jfUTt  Boole,  36Sf. 

•  rf 
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of  house.    Poofc's  c»s€  (e),  is  only  ap   aqthority  1815. 

enabling  the  sheriff  to .  cut  dowq  an4  sell,  and  .he  quilhawi 

mufit  take  it  as  he  finds  it  v- 


Barkxiu 


TnQMSOV,  Chitf  Baron.  1  re^y  see  no  re^on 
why  the  landlord  should  not  have  distrained  the 
com.  The  execution  was  executed,  and  the  goods 
of  a  stranger  were  remaining  on  the  premises. 
His  remedy  should  have  been  by  distress.  I  do  not 
think  the  statute  applies  to  com  in  the  blade ;  it 
would  be  a  monstrous  thing  to  cut  it  in  such  a 
state. 

Graham^  Bmwi.  I  do  not  apprehend  that  you 
can  get  over  the  words  of  the  statute. 

Per  Curiam. 

Rule  discharged. 


StOCKDALE  v.  BlENKIN.  Saturday, 

February  4ibm 

The  defendant  had  been  held  to  bail  by  the  Misnomer  of 
naipe  of  Blenkhome,  in  an  action  of  trover  under  a  l^^^^\^^ 
Judce^s  order,  made  out  against  him  in  that  name,  ground  for 

•    o  ^  .  canceUine  the 

bail-bondybat 

Ozven  moved  for  a  rule  nisi  that  the  bail-bond  "|^^.^ 
might  be  delivered  up  to  be  cancelled,  but  abatement. 

the  Court  held  that  the  only  mode  of  taking 

Kjt)  8alkd<JL 
T  4  advantage 
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^^^5*       advantage  of  the  error  was  by  plea  in  abatement; 
Stockdale  ^hen  the  plaintiff  would  have  a  right  to  reply ; 
f),         whereas  in  such  an  application  as  the  present  he 
must  answer,  if  at  all,  by  affidavit,  and  thus  every 
plea  in  abatement  might  be  superseded  by  motion 
on  affidavits. 

Rule  refused. 


Blskkiit. 


Monday,  The  Earf  of  MOUNTEDGECOMBE  V.  StMOKS. 

February  13. 

The  Court      X  H  £  plaintiff  had  brought  an  action  on  the  case 
will  order  a    .for  diverting  a  water-course,  which  came  oa  before 

new  trial  on  *  .   °  . 

^uettionsde-  Mr.  Justice  Dawpier  at  the  last  assizes  for  .the 

jSnt'righto,  ^^™^y  ^^  ComwaU.    The  Jury  found  a  veitiict  for 
where  the       the  plaintiff. 

Judge  ex- 
pressed an 

opinion  on  the      Lag^  Michaelmas  Term  Gazdee  obtained  a  rule 

trial  contrary 

to  the  verdict,  fdsi  for  a  new  trial,  on  the  ground  that  the  finding 
afterwards  re-  ^^  ^^  J^ry  was  adverse  to  the  direction  of  the 

port  that  he      J^dge. 

was  not  dis-  o 

satisfied  with  • 

thcjuiy!"^^       The  Judge  reported,  that  on  the  part  of  the 

plfidntiff  it  was  proved,  that  the  ancient  bed  of  the 
water  lay  between  the  two  estates.  The  defS^dant 
answered  that,  by  proof  that  the  stream  had  been 
diverted  since  the  year  1 790,  and  proved  that  he 
had  used  it  to  work  a  lead-mine  till  1 863,  when 
the  work  ceased :  and  that  as  soon  as  the  mine 
was  re-opened  he  again  employed  the  water  as 
before.  The  judge  then  observed,  that  during  the 
trial  his  inclination  was  in  favour  of  the  defendant  ; 

the 
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and  that  had  he  been  on  the  Jury  he  should  so       1815. 
have  found ;  but  he  added,  that  he  was  not  dis-  The  Earl  of 
satisfied  with  the  verdict  as  it  stood.  Mount- 

EDGECOMBX 

Lens  (Serjeant),  Burraugh  and  Giffhrd^  showing    Symons. 
cause  against  the  rule,  relied,  that  as  it  had  been  a      p^^^^ 
mere  question  of  fact  properly  left  to  the  Jury  ,  J^^^*^  ^* 
(who  had  a  view),  on  the  fair  preponderance  of  evi- 
dence their  verdict  ought  to  be  conclusive.     When 
the  defendant's  mine  ceased  to  work,  the  water 
reverted  to  its  original  channel  until  the  obstruc- 
tion which  had  been    made  the  *  subject   of  the 
present  action ;  and  there  had  not  been  an  unin- 
terrupted adverse  possession  of  twenty  years  by  the 
defendant. 

JekjfU  &  Gazelee^  in  support  of  the  rule,  ex- 
pressed surprize  at  hearing  the  conclusion  of  the 
Judge's  report,  disavowing  his  dissj&ti^action  with 
the  verdict,  after  having  at  Nisi  PnW.  summed  up     - .  - 

strongly  in  favour  of  the  defendant ;  they  urged  in  • 
favour  of  the  defendant's  right,  as  the  strongest 
point  in  the  cause,  that,  during  the  whole  thirteen 
years,  from  1 790  to  1 803,  there  had  been  no  com? 
plaint  on  the  part  of  the  plaintiff.  The  view  made 
no  difference  in  the  case ;  the  water  originally  run- 
ning between  the  two  estates. 

Per  Curiam.  We  will  take  time  to  look  into  the 
report. 

TiroMsoisr,  Chirf  Baron  (having  stated  the: 
i^ase  and  report).    Thb  question  is,  whetb^ithe; 

property 
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property  in  this  water  belongs  to^one  plurty  or  tfaye 
-  other,  and  is  qertainly  cme  of  very  ponsidjemble 
MovvT-     importance  to  their  interest^  m  the  yerdict  of  the 
BDoaooifBB  jury  will  have  the  effect  of  conclusively  deciding 
BtJmu    ^^  ^^^  ^  ^  future  occasions ;  i^nd  therefore  we 
think  that  it  oug|ht  to  go  down  to.sM^other  trials  de- 
fendant paying  the  Co^tSv 

Rule  ^bwlute. 


^ 


Levi  ».  Waterhouse. 

Tehi^is,  The  pUdiitiff,  (a  silversmith,  in  Eweter,)  brpog^t 
Notice 'by »  ^^  action  on  the  case  against  the  defendaiit  as  a 
wSf  not^be  ^^  common  carrier,  (the  proprietor  of  the  Bath  and 
retpontibie  ExetCT  mail  toBch)  to  TBCOver  damages  for  the  loss 
to^con^^  of  a  valuable  parcel  intrusted  to  the  care  of  his 
coac?  uni«$   servants,  to  be  conveyed  from  Eaeter  to  London 

paid  for  ac-      bV  his  COach* 
cording  to 
their  TO  ae,  it 

2^*  ^i^f  Sit      '^^^  declaration  consistcfd  of  four  special  couote, 
the  book-       and  «a  count  in  trover,  and  the  defendant  (desdec) 

received  them  the  gOTCral  ISBUe. 

might  have 

inrerred  their  ^  ^       , 

^ue.  On  die  tiial,  at  the  last  summer  assizes  for  tfaie 

county  of  Dcoon^  it  was  proved  on  the  part  of  the 
plaintiff,  that,  on  the  i6th  of  the  preceding  April 
he  delivered  to  the  under  book-keeper  at  the  mail- 
coach-office  in  Easter  a  brown  paper  parcel,  eo- 
closing  200  guineas,  addressed  to  London^  who 
booked  it,  and  signed  a  meoic^rahdum  scknow- 

ted^g  theTeeeipt  of  it,    It  was  also  proved  that 

the 
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the  book*keeper  knew  the  value  of  its  contents,  and 
that  on  that  consideratipn  he  had  caused  it  to  be 
put  into  the  banker  s  bag  for  greater  security.  The 
parcel  arrived  in  London^  but  was  not  delivered  at 
the  place  of  its  destination;  and  was  ultimatelylost 

The  defence  was)  that  the  defendant  was  dis- 
chained  from  responsibility  by  the  now  usual  notice 
that  the  proprietors  would  not  be  accountable  for 
parcels  above  the  value  of  5/.  unless  entered  as 
such,  and  paid  for  accordingly. 

The  counsel  for  the  plaintiff  contended,  that  as 
the  defnidant  knew  the  value  of  the  parcel,  and  as 
his  servants  had  been  guilty  of  fraud,  or  negligence, 
he  was  not  entitled  to  the  protection  of  the  iiotice, 
on  the  authority  of  Beck  v.  Evam  (a) ;  but  GibbSy 
C.  J.  ruled,  that  tlie  mere  knowledge  of  the  value 
did  not  take  th6  present  case  out  of  the  rule ;  and 
said«  that  he  thought  thare  had  not  been  such  mis- 
conduct on  the  part  of  the  defendant  as  made  him 
liable ;  and  refused  to  reserve  the  point 


2S1 


/ 


The  Court  having,  on  the  application  of  Borraughj   11  N^wmUr. 
for  a  new  trial,  founded  on  a  mis-directioq  of  the 
Jodg^,  made  a  tule  to  show  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  granted. 


Ijens  &  Pell,  Serjeants,  now  showed  cause. 
They  objected  to  the  distinction  attempted  to  be 
introduced^  of  the  knowledge  of  value  in  such  con* 


Fridaff, 
JflfiHory  ST* 


(fi)  16  East  144. 


tracts 
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1815. ^  tracts  as  these  being  permitted  to  affect  the  terms  of 

the  agreement  in  the  present  case,  and  to  impose  a 
responsibility  on  a  party  who  expressly  refuses  to 
be  answerable  for  goods  delivered  to  his  charge,  to 
be  conveyed  by  him  as  a  carrier,  unless  a  premium 
for  such  guarantee  be  previously  paid  him,  pro^ 
portioned  to  the  value  of  the  goods ;  he  is  not 
compellable  to  incur  the  risk  without  the  remune- 
ration on  which  alone  he  professes  to  undertake  it;- 
nor  if  a  party  choose  to  take  that  risk  on  himself  by 
not  complying  with  the  terms  of  the  notice  (which 
is  a  special  contract)  could  an  express  direct  com- 
munication on  his  part  of  the  value  of  the  bailment 
with  which  he  intrusts  the  carrier,  cast  on  him  a 
liability  to  indemnify  the  bailor  in  the  event  of  its 
loss.  This  is  the  first  attempt  ever  made  by  any  one 
in  the  situation  of  the  present  plaintiff,  to  create  a 
distinction  between  the  cases  of  the  operation  of  this 
sort  of  notice,  where  the  value  might  be  doubtful, 
and  where  it  is  ascertained.  If  a  party  forego  an 
advantage  which  he  may  obtain  by  paying  for  i^ 
and  thinks  fit  to  become  his  own  insurer,  he  makes 
the  risk  his  own.  The  case  of  Beck  v.  Evans  is  no 
ordinary  case : — there,  there  was  gross  negligence; 
and  the  knowledge  of  the  contents  of  the  cask  was 
important  Here  the  knowledge  is  not  material ; 
and  the  question  of  negligence  or  firaud  went  fully  to 
the  Jury,  who  have  decided. 

JekjfU  &  Burraughy  for  the  rule.  The  principle 
of  the  decisions  that  carriers  may  divest  themselves 
of  their  common  law  resposibility  by  means  of  such 
notices  as  these,  is  already  carried  to  an  extremity 

and 
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tnd  ought  not  to  be  further  extended.  In  Beck 
?•  EvoM  Lord  EUenborough  expressly  says,  "  The  ^^'^^ 
'^  notice,  although  in  its  terms  it  is  made  to  extend  v. 
"  to  any  goods,  of  what  nature  or  kind  soever,  can-  '  ^^^^' 
"  not  be  indefinite,  but  must  be  construed  with  re- 
'^  ference  to  the  subject  matter,  and  to  cases  where 
^'  the  party  has  no  means  of  knowing  of  what  na- 
"  ture  the  goods  are."  And  Mr.  Justice  Le  Blanc 
says  "  They  (the  carriers)  are  exempted  from 
"  liability,  where  the  goods  are  of  a  much  larger 
"  value  than  from  a  knowledge  of  their  bulk  or 
"  quality  they  could  possibly  *  guess  them  to  be ; 
"  but  that  cannot  apply  to  goods  of  a  large  bulk 
*'  and  known  quality,  where  the  value  must  be  ob- 
"  vious.  It  is  singular  that  the  question  has  not 
arisen  before  this ; — perhaps  the  way  to  account 
for  it  is,  that  carriers  have  acquiesced  in  their 
liability  in  such  cases."  A  carrier,  if  he  receives 
goods,  knowing  their  value,  should  be  responsible 
for  their  safe  delivery,  or  he  may  refuse  to  take  them, 
and  if  he  does  not,  but  undertakes  to  carry  them,  he 
cannot  discharge  himself  of  his  liability  by  such  a  no- 
tice as  this,  which  cannot  be  contended  to  be  wholly 
without  limitation.  As  well  might  an  innkeeper 
adopt  a  similar  practice,  and  refuse  to  receive  a 
guest,  unless  he  pay  proportionably  for  the  risk 
which  the  innkeeper  incurs  of  indemnifying  him 
from  the  loss  of  what  property  he  may  have  about 
his  person.  In  this  case  the  question  was'  not  suf- 
fered to  go  to  the  Jury  on  that  point,  and  knowledge 
of  the  value  of  the  parcel  was  denied  to  be  a  reason 
for  fixing  the  carrier  with  an  obligation  to  be  re? 
sponsible  for  it. 

[Graham, 


it 
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[Graham,  Barm.  The  servant  in  this  case  was 
an  under  book-keeper,  and  it  would  be  going  far  to 
subject  the  master  to  unlimited  responsibility  for 
the  acts  of  such  a  servant] 

Were  it^not  so,  the  daily  transactions  of  com- 
merce, and  particularly  in  ^thirs  of  this  sort,  tvould 
be  entirely  impeded.  Iii  this  case  the  book-keeper 
must  be  considered  as  completely  identified  with 
his  principal. 

[Pellf  Serjeant  As  a  general  proposition  it  may 
be  right  that  the  relation  of  master  and  servant 
renders  the  ibrmer  responsible  fcHr  the  care  and 
efficiency  of  ihe  latter ;  but  where  a  servant  is  act- 
ing for  his  master  in  effecting  a  specific  contract, 
the  master  is  not  liable  for  any  thing  done  by  the 
servant  beyond  the  terms  of  such  a  contract.] 

[Wood,  Baron.  There  may  be  cases  of  that 
sort ;  but  whatever  a  servant  does  within  the  com* 
pass  of  his  employment  is  binding  on  the  master.] 

Cur.  adv.  vult. 

Thomson,  Chi^  Baron,  now  gave  judgment — 
Having  stated  the  pleadings  and  the  evidence — ^The 
question  is,  whether  in  this  case  the  defendant  is 
liable  to  the  plaintiff  for  the  loss  of  this  parcel,  which 
had  been  intrusted  to  his  care  for  the  purpose  of 
carriage.  On  the  trial  the  Jury  were  directed,  that 
tibe  inference  of  the  value  being  known  to  the  de- 
fendant did  not  take  the  case  out  of  the  protection 
of  the  notice^  that  the  defendant  would  not  be 

responsible 
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responsible  beyond  a  certain  amount-    It  was  urged  .    ^^]^'    . 
by  the  Counsel  for  the  plaintiff,  that  this  case  came       Lan 
-within  the  principle  of  the  determination  in  Beck    -^^^g^. 
T.  Evans.  But  it  seems  to  us  that  the  Chief  Justice^      hooml 
direction  was  right,  and  such  an  one  as  ouglit  to  * 
bave  been  given  under  the  circumstances  proved.. 
Here  there  was  a  special  notice  given  by  the  de- 
fendant, that  he  would  not  be  answerable,  but  on 
certain  terms ;  and  there  is  nothing  proved  to  have 
been  done  on  his  part  which  amounts  to  a  dis- 
pensation with  that  notice.     It  appears  that  the 
book-keeper  might  have  inferred  that  this  parcel  was 
one  of  value,  but  nothing  was  distinctly  said  about 
the  actual  value,  nor  did  he  undertake  that  the  no- 
tice should  be  xiispensed  with.     He  did  not,  there- 
fore  warrant  its  safe   conveyance;   and  on  that 
ground  we  think  the  direction  correct 

The  other  ground  taken  is  that  of  misfeazance,  and  ' 
the  case  of  Beck  v-  Evans  was  cited ;  but  that  was 
a  case  occurring  under  very  special  circumstances. 
There  was  also  a  similar  advertisement  in  that  case 
on  the  part  of  the  defendant : — the  goods  there 
were  a  cask  of  brandy,  delivered  to  be  carried  by 
the  defendant's  waggon,  and  nothing  was  said  about 
its  value.  It  happened  that  the  cask,  while  on  the 
road,  was  perceived  to  be  leaking,  and  the  wag- 
goner was  told  of  it,  and  though  he  stopped  at  dif- 
ferent places  he  paid  no  attention  to  the  cask,  nor 
took  any  step  to  prevent  the  leakage,  and  the  brandy 
was  in  consequence  lost.  Now  the  Court  decided 
ag^nst  the  carrier  on  that  occasion,  on  the  ground  of 
gross^negligence  and  nonf  eazance ;  and  I  apprehend 

.   the 
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the  question  there  would  have  been  materially  varied 
if  the  cask  had  been  merely  missing ;  and  as  in  that 
case  the  Court  of  King's  Bench  proceeded  on  those 
grounds,  and  not  on  the  objections  taken  in  the 
present  case,  we  are  therefore  of  opinion  that  the 
verdict  in  this  instance  was  right,  and  ought  to 
stand. 

Rule  discharged. 


END  OF  HILARY  TERM. 
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S5  Georgs  III. 


GRAY'S-INN   HALL. 


Nightingale  v.  Mekryweather  ahd  others.        1815. 


Monday, 
February  tT. 

An  injunction  to  stay  proceedings,  after  a  judg-     Service  of 
Jneht  recovered  at  law  by  the  defendants,  had  been  hsucd  on  an 
obtained  by  the  plaintiff  in  this  case,  for  want  of  'b^rthlu**  h 
appearance;  and  now  effected  at 

'eleven  o*cIock 
on  the  night 

Martin  moved  to  set  aside  the  subpoena,  and  the  5^  *®  retum- 

,  .  .  •     :       .  day,  and  at  so 

suDsequent  proceedings,  for  irregulanty  in  the  ser-  great  a  dis-    • 
vice,  under  the  following  circumstances,  stated  to  xoSm  aTto 
the  Court  on  the  affidavits  of  two  of  the  defendants.  '*"^«"  '^Ij^r 

A         r    ,  1      .  t    practicable  for 

v^ne  of  them  swore  that  he  was  not  served  with  the  defendant 
process  tin  eleven  o'clock  on  the  night  of  Thursday  Sln?^ '" 
the  9th  of  February,  (the  return-day  of  the  writ)  ?^^^\  ^, 

0^1  4L  ^  ,  .     ,  -n      If  •       -m^       J  injunction  for 

«aa  that  his  house  at  Pendleton^  m  Manchester ^  want  of 
^here  he  received  it,  was  two  miles  distant  from  S^^to  b^'iuf. 
the  post-office  of  that  town;  and  the  other  deposed  ficientiervic*. 

U  to 
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181 5|       to  nearly  the  same  effect.     On  these  facts  it  was 
NiGHTiN-    objected,  that  service  of  a  subpoena  on  an  injunctioH 
GALE       bill  at  so  late  an  hour,  and  at  so  great  a  distance 
Merry-     ^^^^  London^  there  being  no  post  from  thence  on 
WEATHER    the.  followbg  day,  which  rendered  it  impossiUe  for 
and  othera.  ^^  defendants  to  have  appeared  by  the  sitting  oj 
the  Court  an  Monday ^  (as  they  were  under  the  ne- 
cessity of  doing,  otherwise  the  injunction  would  then 
go  against  them  of  course  for  want  of  appearance,) 
ought  not  to  be  considered  l)y  the  Coort  such  a  fair 
service  as  would  entitle  the  plaintiff  to  the  effect  of 
the  injunction  which  had  been  so  obtained  by  him. 
It  was  suggested/  that  in  the  ether  Courts  certain 
hours  were  fixed,  beyond  which  the  service  of  pro- 
cess would  not  be  good ;  that  the  Court  of  King's 
Bench  had  fixed  that  hour  at  nine ;  the  Common 
Pleas  at  ten. 

•  

Dauncey  and   Girdlestone^  on  the  other  side, 
relied  on  the  practice  of  the  Court,  which,  they 
said,  allowed  the  service  of  subpoena  at  any  tinfe, 
'  on  the  retuni-day  (a). 

Thomson,  Chief  Baron.  The  language  of  tl)c 
subpoena  on  an  injunction  bill  is  peremptory,  and 
disallows  all  excuses.  This  is  certainly  an  extreme 
,  point  of  practice ;  but  as  it  seems  to  have  been 
established,  that  service  on  the  retum*day  is  suf- 
.  ficient,  we  must  hold  the  service,  in  this  instance, 
to  have  been  regular. 

(a)  1  JPMJfr's  Practice,  137. 

RiCHARPS, 


HILARY   TERM,   55  GEO.  III«  289 

Richards,  Barotu    According  to  tlie  practice       1815* 
of  the  Court,  if  the  service  had  been  even  on  the 


NlGHTlN* 


Friday  it  would  have  been  regular.  .    gale 


V. 


Per  Curiam.  Motion  refused,      .  Merby- 


IITEATHER 

and  Others, 


Attorney  General  v.  Mucklow.  Timday, 

S8  February, 

An  information  had  been  filed  against  the  de-    .p^  Court 

-rixiii  -1  ..       Will  grant  an 

fendant  (a  clerk  and  accountant  in  the  comtnissanat  order  in  the 
department),  for  an  account  of  stores  and  pro-  writ*«/fjr/Ii/ 
visions,  the  property  of  his  Majesty,  intrusted  to  ^'S^*  against 

.         .        ^      J^  an  accountant 

his  care,  as  such  commissariat  clerk,  to  the  amount  of  the  Crown, 
of  10,000/.,  and  in  the  mean  time,  to  restrain  him  about  to  Jwe 
from  going  out  of  the  jurisdiction  of  the  Court,  by  the  kingdom 
an  order  in  the  nature  of  the  writ  ne  exeat  regno.      jng  rendered 

his  accounts; 
although  no 

And  now,  on  affidavits  of  the  defendant's  pos«-  precise  sum  be 
session  of  the  stores; — that  they  were  of  the  value  the^jiffidavit 
of  10,000/,: — that  he  refused  altogether  to  render  madetosup- 
his  accounts,  alter  repeated  applications,  and  had  tion,  as  being 
absented  himself  from  his  office;— and  that  he  was  ^i^u^onhV*" 
about  to  leave  the  kingdom.  •tores  unac- 

^  counted  for. 

But  they  will 

Datmceu  moved.  That  the  defendant,  within  exercise  a 

*^  discretion  as 

days  after  service  of  the  order  of  the  Couit,  should  to  the  amount 
enter  into  a  reco^izance,  with  two  sureties,  to  be  ap*  ^n^cxact^^^ 
proved  by  the  Deputy  Remembrancer  in  the  sum  of  •unties,  and 
10,000 /•  not  to  depart  the  kiogdpm  until  be  should  notice  of  the 
have  perfprmed  such  <H?der  or  decree  as  the  Couit  g[v^  ^before 
»bould  thereafter  make  in  the  cause;  and  that  in  the  attach. 

'  1  %     1'    raent  shall 

V  3  default  issue. 
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default  an  attachment  should  issue  without  furl!her 
motion. 

The  Court  expressed  great  doubt  whether  they 
could  make  such  aa  order  under  the  circumstances; 
observing,  that  no  precise  sum  was  sworn  to  be  due 
from  the  defendant: — that  thatwas  necessary  to  found 
such  an  order  on;  .as,  being  inlhe  nature  of  the  writ 
ne  exeat  regnoy  it  was  a  proceeding  tantamount  to 
holding  to  bail,  or  equitable  arrest,  to  obtain  which, 
a  sum  certain  should  always  be  sworn  to : — and  that 
to  obtain  an  order  to  arrest  in  trover,  an  affidavit  of 
the  value  of  the  goods  was  required :  but  here,  the 
defendant  (they  observed)  was  called  on  to  eater 
into  a  recognizance  to  the  utmost  amount  of  the 
whole  of  the  stores  originally  committed  to  his  care, 
although  he  must  necessarily  have  expended  great 
part  of  them  in  the  subsistence  of  the  forces ;  and 
niight,  for  any  thing  that  was  shown,  have  exhausted 
the  whole. 


It  was  then  urged,  that  the  nature  of  this  case 
precluded  the  applicants  from  deposing  to  any  ^ven 
amount  of  the  stores  in  the  hands  of  the  defendant; 
which  could  not  be  ascertained  until  they  should  be 
furnished  with  the  account  prayed,  which  vras  at 
present  withheld ;  and  therefore  the  Crown  was  en- 
titled to  assume  that  the  whole  was  now  in  his  pos- 
session, none  having  been  accounted  for ; — ^that  if  not, 
the  defendant  might  move  onservice  to  set  the  order 
aside :  and  that  thus,  unless  the  Court  should  interfere, 
a  contumacious  accountant  might  at  all  times  defeat 
the  claims  of  the  Crown  by  persisting  in  his  refusal  to 

*^  account, 
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account,  however  largely  he  might  be  in  arreav>  and  ^ ^^^5* 

leave  the  kingdom  with  the  money  in  his  hands,   Attorney 
thereby    depriving  the   public   of  the  means   of   General 
restitution.  Mucklow. 

After  some  deliberation,  the  Court  ultimately 
made  the  following  order ; 

'  '  THAT  the  defendant  do,  within  a  week  after  ser- 
vice, give  security,  by  recognizance,  in  this  Court, 
not  to  depart  this  kingdom  till  he  shall  have  ap- 
peared to,  and  fully  answered,  the  infornmtion ;  and 
further  perform  such  order  or  decree  as  shall  here- 
after be  made  in  the  premises. 

The  recognizance  for  himself  to  be  in  2,ooo/., 
and  two  sufficient  sureties  in  500/.  each,  to  be 
approved  by  the  Deputy  Remembrancer,  in  case 
the  Solicitor  for  the  Crown  shall  not  approve. 

In  default  of  complying  with  these  terms,  an 
attachment  to  issue  without  further  motion*.'     . 

♦  a7th  Febntary^  1753-    Ddins  v.  Heron  (by  bill). 

On  motion  and  aiEdavits,  the  defendant  was  ordered,  within 
a  week  after  aervice,  to  give  security,  with  proper  sureties,  by 
recognizance,  not  to  depart  the  kingdom  without  putting- 
in  his  answer,  and  performing  such  decree  as  the  Court 
should  award,  otherwise  attachment  to  issue.  Senrice  on  his* 
clerk  in  Court  to  be  good  senrice. 

30th  May.  Same  Cause.  The  defendant  obtained  an  order 
to  show  cause  why  the  preceding  order  should  not  be  dis- 
charged, on  affidavits  discrediting  the  person  on  whose 
deposition  it  was  founded. 


u  3  Wyvill 
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1815. 
'^ ^ ' 

Wednnday,    Wy viLL  bv  JoHN  Wyvill  her  next  Friend  v.  The 

March  1.  Tfc-    I  "^  Ti  ▼  -rr  •«»▼ 

* V '      Bishop  of  Exeter,  John  King,  Wm.  Tucker, 

Susannah  Muskett^  and  John  Mills. 

lng^(^^tract-  ThE  Original  bill,  filed  in  Michaelmas  Term, 
^^^^  *  n  ^^  ^^"  3'  Stated,  that  Frances  Spker  King  (being 
deceased,  for  scised  in  fee-simple  of  the  advowson,  or  right  of 
Q^tn^lxiyovi-  presentation  of  or  to  the  rectory  or  living  of  Dawn 
takin"^*^*  -Sf.  Mary,  in  the  County  o£  Devony  under  and  by 
during  the  vIrtue  of  the  last  will  and  testament  oi  fVyndham 
vendor^ to  en-  Sturt,  deceased)  devised  the  same  to  John  King^ 
force  the  con-  his  hcirs,  exccutors,  administrators,  and  assigns, 
considerable  in  trust,  to  scU  and  dispose  of  the  same  to  satisfy 
deaSi^  (oL  ^^  h^r  debts  and  legacies,  and  to  pay  the  residue  to 
jccting  to  the  Zouisa  fVyvUl,  the  plaintiff,  and  constituted  the 
ground  of      said  Jokn  King  her  executor. 

outstanding 

SrcJLdi.  That  the  testatrix  died  in  January,  1805,  and 
tor's  bill  pend- that  Jokn  King  renounced  the  administration:— 
entitled  as"^  That  MiliSy  One  of  the  defendants,  claiming  to  be  a 
sfeto  prelcnV  Creditor,  administered  and  possessed  himself  of  the 
if  a  vacancy  personal  effects  of  the  testatrix,  which  were  more 
mtantime,  than  Sufficient  to  satisfy  her  debts,  legacies,  and 
Jo^illnccd  ^^°^ral  expenses :— That  the  defendant,  Tucker,  set 
his  contract,  up  a  contract,  alleged  to  be  entered  into  with  the 
having  it  Said  Franccs^  S.  King,  in  her  lifetime,  for  the  pur- 
compFeted.  chase  of  the  said  advowson : — ^That  the  defendant, 
And  if  in    MiliSj  had,  in  1 805,  filed  a  bill  in  tliis  Court  against 

consequence 

of  bis  insisting  on  such  right  a  bill  become  necctsary  to  atceitain  the  truft  claim 
to  the  next  presentation,  which  is  thereby  put  in  danger  of  lapse,  a  decree  in  hyaot 
of  the  olaintiff  will  carry  costs  as  far  as  his  claim  came  in  question,  although  it  be 
part  ot  the  decree  that,  subject  to  the  next  prcKntation,  he  be  permitted  to  com* 
pletc  hii  contract* 

the 
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the  plaintiff,  and  defendants,  Tucker,  King,  and       1815. 
Jkfuskett,  (since  deceased)  and  Susannah,  his  wife,     wyvill 
(who  was  the  sister  and  heir-at-law  of  the  testatrix)         v. 

on  behalf  of  himself  and  the  other  creditors  of  the  '^t.^^s^^P 

of  Exeter 

testatrix,  for  the  execution  of  the  will ;  to  which  King  and  others. 
and  Tucker  put  in  their  answers ;  and  that  that  suit 
was  still  depending : — ^That  in  June  then  last,  the 
said  living  became  vacant  by  resignation,  and  the 
plaintiff  claimed  that  she  had  a  right  to  present,  or 
that  King,  in  trust  for  her,  ought  to  present  to  the 
said  living  a  clerk  of  her  nomination,  but  that  he 
refused  so  to  do ; — that  the  Bishop  threatened  and 
intended  to  take  advantage  of  the  lapse ; — the  de- 
fendant Tttcker  also  claiming  a  right  to  present,  by 
virtue  of  the  said  alleged  contract ; 

Charging,  that  said  contract  did  not  exist ; — tl^at 
it  was  inadequate ;  and  that  if  otherwise,  the  defen- 
dant Tucker  had  been  guilty  of  laches,  or  had 
virtually  abandoned  it : 

And  prayed  tha^  the  will  might  be  established, 
and  the  trusts  carried  into  execution ;  and  that  the 
plaintiff  might  present,  and  the  Bishop  be  ordered 
to  institute  and  induct  her  presentee,  and  be  en^ 
joined  from  instituting  any  other  person* 

The  defendant  Tucker^  in  his  answer,  insisted  on 

the  contract,  alleging,  that  outstanding  judgments, 

and  the  said  creditor's  pending  bill,  had  theretofore, 

impeded  the  performance  of  it ;  but  that  he  had 

•  always  been  and  then  was  ready  and  wilUng  to  carry 

V  4  It 
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it  into  execution,  on  a  good  title  being  made,  and 
Wyvill     ^^^  advowson  duly  conveyed. 


V. 


The  Bishop       He  proved  the  contract  subsisting  by  means  of 
and  other*   ^'^  agents  employed  in  the  treaty  for  the  purchase 

of  the  advowson,  and  his  correspondence  with  the 

testatrix. 

» 

* 

At  the  Sittings  after  Michaelmas  Term,  1 81 1,  the 
Court  decreed*,  That  King  (the  trustee)  should, 

before 

*  The  arguments  of  Counsel,  and  the  judgment  of  the 
Court,  as  delivered  by  the  then  Lord  Chief  Baron  Macdonaldf 
on  this  important  case,  are  briefly  given  in  the  following  note. 

It  had  been  contended,  on  the  part  of  the  plaintiff  that 
the  judgment  alleged  by  the  bill  to  be  outstanding,  as  an 
objection  to  the  title,  was  ill-founded,  where  there  were 
personal  assets  as  here ;  Matthews  v.  Jones  (a) ;  That  all  the 
creditors  of  the  original  testator  might  have  come  in  under 
MiUss  suit  f  and  a  decree  of  specific  performance  being  in  all 
coses  in  the  discretion  of  the  Court,  they  would  not,  under  the 
circumstances  of  the  present  case,  have  relieved  the  defendant 
Tucker  on  a  bill  filed  by  him  to  enforce  the  contract,  even  if  the 
alleged  agreement  relied  on  by  him  had  existence'  in  &cL  In 
Pope  V.  Roots  (6),  the  Court  would  not  decree  a  specific  per- 
formance of  the  plaintiff's  agreement  to  purchase  an  estate,  in 
consideration  of  an  annuity  after  the  death  of  the  vendor 
before  conveyance,  and  no  payment  of  the  annuity  made. 
In  Viners  Abr.  (c)  it  is  expressly  laid  down  *  tliat  if  A>  sells 
an  advowson  to  J?.,  but  before  the  conveyance  to  B. ;  and  dur- 
ing the  seisin  of  ^.,  the  church  becomes  void,  thou^  it  remains 
vacant  till  after  the  conveyance  tp  B,^  yet  B.  cannot  present* 
3.  Lutw.  1631.*  The  Court  does  not  refer  back  to  the  execu^ 
don  of  articles  in  making  a  decree,  but  regards  the  time  of 
Ae  execution  of  the  conveyance,  BloutftY.  BUmnt  {d). 

(a)  1  Anstr.  196.  (5)   7  Br.  P.  C.  184. 

(c)  P.  318,  P1.U.  ((f)  3Atk.635. 

On 
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before  the  i  st  of  March  then  next,  present  a  fit  per- 
son to  the  Bishop,  on  the  nomination  of  the  plain- 
tiff, and  at  her  expense ;  and  that  in  the  mean  time 
the  injunction  on  the  Bishop  should  be  continued 
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Wyvill 

The  Bishop 
of  Exeter 

(except  as  to  the  above  presentment);  and  that   and  others, 
after   such   presentment,    the    defendant    Tucker  ' 

should 

V 

On  the  other  side,  the  .counsel  for  the  defendant,  Tucker^ 
relied  on  the  doctrine  of  th^  case  ai Mortimer  v.  Capper  {e)f 
where  the  contract  to  pay  a  certain  sum  of  money,  in  dis- 
charge of  a  mortgage  on  it,  and  also  to  grant  an  annuity  in 
consideration  of  the  absolute  sale  of  an  estate,  was  decreed  to. 
be  carried  mto  effect,  although  the  party  died  before  any 
payment  of  the  annuity ;  which  was  subsequently  confirmed 
by  the  case  of  Jackson  v.  Lever  (y). 

Macdoi^ ALD,  Chief  Baron  [delivering  the  judgment  of  I>ecemhtr  n, 
the  Court,  having  detailed  the  facts  of  the  case]:  The  ^o^^* 
defendant.  Tucker^  has  uniformly  objected  to  complete  the 
contract  on  the  alleged  deficiencies  in  the  title  to  the  advow- 
son,  insisting  on  a  better  than  that  which  had  been  offered 
him;  but  he  has  taken  no  step  himself  to  enforce  the  agree- 
ment by  filing  a  cross-bill,  or  otherwise. 

The  result  of  the  cases  on  this  point  is,  that  where  a  pur- 
chajser  has  actually  accepted  a  title  after  contract  of  sale,  if 
advantage  arise  on  either  side  before  the  execution  of  the 
conveyance,  as  by  the  lapse  of  a  life  in  the  mean  time,  a 
Court  of  Equity  will  enforce  a  specific  performance,  without  re- 
garding which  party  may  happen  to  be  benefited  or  prejudiced 
by  the  accident  of  unforeseen  events ;  but  where  the  title  has 
not  been  accepted,  the  Court  refuses  to  decree  performance. 
The  cases  which  have  Seen  cited,  of  Pope  v.  Roots^  and 
Jackson  V.  Lever^  are  material ;  but  in  those  the  titles  had 
been  accepted*  The  distinction  between  those  cases  is,  that 
part  of  the  consideration  had  been  paid  or  performed  in  one, 
but  not  in  the  other.    In  Paine  v.  MeUer  (g},  the  decision 

(e)  \  Br.  Ch.  C.  156.    (/)  3  Br.  Ch,  JC.  605.   (g)  6  Ves.  349- 

turned 
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^^^S'       should  be  at  liberty  to  complete  his  said  cootract/ 
Wyvill     ^^  ^^  forth  in  the  pleadings,  on  payment  into  Court 
f •         of  the  purchase^money,  within  two  months  after 
ctfExMER    ^"^^  institution  of  the   plaintiflf's  nominee;  the 
and  othen,   money  to  be  carried  to  the  account  of  the  cause. 
The  Deputy  Remoinbrancer  to  settle  the  convey- 
ances, &c. ;  to  take  the  usual  account,  and  to  make 
his  report,  with  a  general  reservation  of  the  consi- 
deration of  costs,  and  all  further  directions* 

The  cause  now  came  on  ag^n  on  the  Master's 
report;  and 

Fmblanque  and  Owen  moved,  that  the  defendant 
Tucker  should  be  ordered  to  pay  the  plaintiff  costs/ 
which 

JDauncey  and  Cooke  opposed :  the  Court  not 
having  decreed  a  specific  performance  of  the  con- 
tract against  the  defendant  Tucker ^  but  merely  that 
he  might  complete  the  purchase  of  the  advowsoo, 

AoceptaYice  turned  wholly  on  the  question,  Whether  the  title  had  been 
uice oftitie'the  dually  accepted,  and  the  previous  objection  at>andoned  be* 
criterioD  of  fore  the  day  on  which  the  premises  contracted  for  had  been 
perforiua*^  of  destroyed  by  fire.  If  the  title  had  not  been  acquiesced  iSf 
contracts  in  the  Court  would  not  have  enforced  a  specific  perfonnsDce ; 
Equity.^  but  if  it  had,  they  would  have  decreed  die  execution  of  tbe 

agreement,  notwithstanding  certain  objections  had  been  ori- 
ginally made  to  the  title. 

In  thn  case,  the   defendant  Tucler  having   rejected  the 

title'  from  the  year  1805  to  the  present  thne,  he  cannot  sup* 

port  his  claim  to  tiie  presentation  to  the  living  on  the  present 

avoidance.    And  it  is  the  opinion  of  the   Court,  that  nie^ 

plaintiff)  Miss  WyviU^  is  entitled  to  nopiinate  a  person  to  be 

presented  by  tiie  trustee. 

if 
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If  be  should  be  inclined  to  take  it,  subject  to  the 
plaintiff's  presentation  to  the  vacancy; — and  be- 
cause the  bill  prayed  other  matters,  and  was  not  in 
effect  Tucker's  suit;  and  that  he  ought  not  to  have 
been  earlier  driven  to  the  completion  of  the  con* 
tract  pending  a  creditor's  bill. 

On  the  other  hand  it  was  urged,  that  Tucker,  by 
claiming  his  contract,  after  having  objected  to  the 
title  for  five  years,  had  stood  in  the  way  of  the 
presentation  to  the  vacant  living,  by  the  trustee  of 
the  orphan's  estate. 

Thomson,  Chief  Barony  after  having  stated 
the  substance  of  the  bill  and  answer,  and  conse- . 
qaent  decree,  observed :  It  appears,  that  the  de* 
fendant  Tucker,  after  having  objected  to  perform 
his  contract  with  Miss  King  for  several  years,  has 
at  length  chosen  to  complete  it,  notwithstanding  he 
has  lost  his  right  of  nomination  in  consequence  of 
the  Court  having  decided  against  him  on  that  point. 
But  having  insisted  on  his  agreement,  and  having 
asserted  in  plain  terms  his  right  of  presentation,  he 
by  so  doing  has  rendered  the  present  suit  on  the 
part  of  the  plaintiff  necessary,  and  the  Court  have 
eventually  decreed  that  his  claim  was  ill  founded. 
Therefore,  as  far  as  relates  to  the  advowson,  he 
ought  to  pay  the  costs. 

Graham,  Barm,  having  commented  on  the 
case  :  The  conduct  of  Tucker  most  be  construed 
into  a  refusal  to  accept  the  title,  unless  sanctioned 
by  the  decree  of  the  Court ;  and  yet,  had  he  not 
insisted  on  his  claim  thb  suit  would  not  have  been  ^ 

necessary* 
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^8^5' ^  necessary.     It  was  ingeniously  said,  that  this  was 

Wyvill     not^  Tucker's  bill.    True ;  but  unless  he  renounced 

V.         his   claim    nothing  could    be  done   mthout  the 

of  ExBTER   interference  of  a  Court;  in  the  mean  time  the 

and  others,    right  of  presentation  lapsed.     It  amounts  to  the 

same  thing  as  if  he  had  filed  a  bill  for  specific 

performance,  praying  the  Court  to  decree  that  his 

nominee  might  be  presented  ;  and  having  made  it 

necessary  for  the  plaintiff's  next  friend  to  file  this 

billy  it  should  be  considered  as  if  it  were  his  own, 

the  costs  of  which  he  would  certainly  be  obliged, 

on  his  failure,  to  pay. 

Richards,  Baron.  This  contract  is  stated  to 
have  been  made  in  1 802 ;  the  vacancy  in  the  living 
not  happening  till  1 807  was  advantageous  to  the 
person  then  entitled  to  the  beneficial  interest 
Tucker's  excuse  for  not  enforcing  the  contract  was, 
that  a  good  title  could  not  be  made,  which,  if 
available,  would  have  been  weighty.  He  took  no 
steps  however  to  ascertain  that,  but  when  the 
vacancy  occurred,  he  says,  Kingj  the  trustee  under 
the  will  of  the  testatrix,  should  be  considered  as  a 
trustee  for  ,him.  The  only  point  in  issue  was. 
Tucker^  right  to  present,  and  the  Court  thought  he 
had  no  right  to  present  or  nominate.  The  contract 
is  somewhat  like  an  agreement  for  the  purchase  of 
a  reversion,  in  which  case,  if  the  purchaser  were 
allowed  to  delay  the  completion  of  the  contract, 
the  otyect  of  it  would  increase  in  value  hour  after 
hour.  The  Court  havmg  decided  against  him^ 
prtrnAfade  the  costs  follow  that  decision ;  and  then 

the  questicm  arises^  whether  he  has  in  fact  made  a 

/  suit 
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suit  necessary.  Now  his  delay  was  the  sole  cause  of 
it,  and  lus  subsequent  conduct  shows  that  his  ex- 
cuse was  not  sincere,  and  that  he  had  never  any 
solid  objection  to  the  title,  but  had  other  interested 
motives  for  refusing  to  complete  his  contract  earlier. 
Had  he  used  diligence,  the  plaintiff's  interest  would 
never  have  been  in  jeopardy ;  the  costs  therefore 
ought  to  be  paid  by  him  down  to  the  decre^i  not 
indeed  all  the  costs  of  the  parties,  but  all  relating 
to  the  contract. 


^99 

1815. 
* . ' 

Wyvill 

The  Bishop 
of  Exeter 
and  others. 


■OB 


The  King  v.  Freame. 
[On  Extent  against  Whitehead  &  Co.] 

FO  NB  L  A  NQ  UE,  on  behalf  of  the  defendant 
(assignee  of  Messrs.  Whitehead  &  Co.),  moved,  on 
an  affidavit  verifying  an  account  given  by  the  Sheriff 
of  the  money  in  his  hands,  that  the  Sheriff  of  Zon- 
don  might  be  ordered  to  pay  into  Court,  within  a 
week,  to  the  credit  of  this  cause,  the  sum  of 
46,710/.  12^.  jdk  part  of  the  inoaey  in  his  hands, 
produced  under  the  extent  against  the  defendant, 
his  estate  and  effects ;  with  liberty  td  retain  thereout 
his  poundage  on  the  amount  of  such  debt,  without 
prejudice ;  and  that  out  of  the  residue  of  the  money 
in  their  hands,  received  under  the  same  extent, 
they  might  apply  the  sum  of  1,574/.  3s.  4d.  to* 
wards  satisfaction  of  the  debt  due  on  the  i^xtent 
issued  at  the  instance  of  the  Customs ;  and  that 
they  might  pi^  the  sum  of  2,595  Lfs.  10  d.,  being 

the 


Friday, 
March  ^, 


The  Court 
yfiW  order  the 
residue  of  the 
proceeds  aris- 
ing out  of  an 
extent  after 
the  demands 
of  the  Crown 
have  been 
satisfied,  to  be 
paid  into 
Court  to-tlie 
credit  of  the 
cause  (the 
Crown  anJL 
Sheriff  con- 
senting^ and 
in  particuhr 
cases  they  will 
order  that  the 
amount  be 
laid  out  in  the 

Surchase  of 
rxchequer 
bills. 
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^815.  ^  the  residue  of  the  money  in  their  hands,  after 
The  King  deducting  the  said  two  snms  to  the  assi^ee  of 
t?.  Messrs.  fFhitehead  &  Co. ;  and  that  the  said  residue, 
when  paid  into  Court,  might  be  laid  out  by  the 
Deputy  Remembrancer  in  the  purchase  of  £x-> 
chequer  bills,  to  be  retained  by  him,  in  trust,  in  this 
cause,  and  carried  to  an  account,  to  be  intided, 
The  King  v.  Freame^  On  the  Excise  extent,  and  be 
retained,  subject  to  further  order. 

To  this  motion  Dauncey  consented,  both  on  the 
part  of  the  Crown  and  of  the  Sheriff. 

But  the  Deputy  Remembrancer  objected  to  the 
course  proposed  of  laying  out  tlie  residue  in  Ex- 
chequer  bills ;  both  on  liie  ground  of  irregularity, 
and  the  burthen  of  personal  responsibility  which 
would  be  cast  on  him  by  being  made  the  depositary 
of  so  large  and  hazardous  a  trust  in  negociable 
securities,  and  su^ested  that  it  should  be  invested 
in  the  Funds. 

m 

That  proposal  being  objected  to  <m  the  p^rt  of 
the  Crown,  as  being  a  speculative  BX>de  of  dis- 
posing  of  the  money,  and  the  motion  being  much 
pressed  in  consideration  of  the  magpitude  of  it3 
interest  to  thei  parties  coocemed ; 

The  CMrt,.not  being  able  to.avnil  themselves 
•of  any  coura^  adopted  by  the  Court  of  Chm^^ 
Inhere  ^nergen«ie&  of  the  present  Jdnd  were  pro- 
vided for,  were  of  Opinion,  that  th^e  w^saPjOK^ 

$f  obviatii^  .the  .dtlBiFulty  of  the  Deputy  ;IUi«¥Wt 

brancer 
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brancer  being  under  the  necessity  of  receiving  the 
money  personally,  as  being  the  only  means  of  getting 
it  out  of  the  hands  of  the  Sheriff  (which  they  re- 
garded as  a  defect  in  the  official  appointment  in 
that  respect) ;  and  that  therefore  the  making  of  the 
order  prayed  was,  in  the  present  instance,  una- 
voidable ; — cautiously  guarding  against  the  establish- 
ment of  a  general  precedent  in  so  doing,  by  making 
It  solely  in  regard  to  the  circumstances  of  the  present 
case.     An  Order  was  accordingly  entered, 

'  That  the  Deputy  Remembrancer  should^  from 
time  to  time,  receive  the  interest  and  proceeds 
thereof,  and  vest  the  same  in  Exchequer  bills.' 


The  King 

17.      . 
t^REAMB. 


Church  *o.  Legeyt. 


Samt  Day, 


The  defendant  had  executed  an  agreement  with  ^;j[^'^^^^2» 
the  plaintiff,  for  the  purchase  of  real  property,  and  absolute 

tj'j.j  ../•-I  i_  the  common 

had  paid  m  advance,  as  part  of  the  purchase-money,  onier  nisi  to 
250  /.  but  being  advised  that  the  title  was  defective,  f^^ 
and  having  also  discovered  that  there  was  an  uur  (granted  to 
satisfied  mortgage  on  the  property,  which  bad  not  ^er  fromT* 
been  noticed  in  the  abstract  ddivered  to  bim>  P«ce«*»°«  ^ 

Jaw  to  recover 

refused  to  complete  the  purchase;  and  the  vendor  part  of  the 
(the  plaintiff),  not  complying  with  his  demand  of  Sioneypaidby 
roakinff  a  perfect  and  unencumbered  title  to  the  ^"^^     ^ 

. "       *  adyance^  toe 

premises,  he  had  brought  an  action  at  law  to  recover  contiact  being 
the  250  /.    The  Bill  was  filed  in  consequence  for  S?hc^^?uid 

of  want  of 
titky  and  outstanding  encumbrances),  without  the  Master*^  report  as  to  the  auffid* 
€ncy  of  thetttle,although  the  objections  are  fully  stated  in  tbeDefendanrs  answers 

a  specific 
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^^^S'    ^  a  specific  performance  of  the  agreement,  and  an 
Church     injunction  as  to  the  suit  at  law. 


V. 
LXOKTT. 


The  answer  admitted  non-performance  of  the 
contract^  and  the  proceedings  at  law,  and  assi^ed, 
as  the  cause,  the  want  of  title,  and  the  concealed 
encumbrance  as. above* 

Martin  &  Wlutmarshf  for  the  defendant,  now 
moved  that  the  order  m^  for  dissolving  the  in- 
junction might  be  made  absolute. 

Dauncey  &  Girdlestone  showed  cause,  insisting 
that  the  injunction  could  not  be  dissolved  until  the 
title  had  been  referred  to  the  Master. 

On  the  other  side'  it  was  urged,  ^at  the  ob- 
jection appearing  on  the  record,  the  Court  would 
decide  on  it  without  reference,  but     • 

The  Court  considered  that  it  would  be  prema- 
ture to  send  the  case  to  a  jury  in  its  present  stage; 
and  that  as  sufficient  ground  had  not  been  shown, 
they  refused  to  dissolve  the  injunction,  (which 
^ould  be  in  effect  deciding  the  cause),  unless  by 
consent,  without  having  the  Master  s  report. — ^The 
encumbrance,  if  there  had  been  any,  might  have 
been  paid  off;  for  any  thing  that  appeared. 

Order  discharged- 


Lawso« 
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^ ^ / 

Lawson  v.  Morgan.  sntwday, 

March  4. 

* V ^ 

The  plaintiff  had  filed  a  bill  in  this  Court  against     Th«  p"^^ 

"  .  ,  °  will  not  treat 

the  defendant,  who  w£is  his  sole  and  acting  partner  a  bill  to 
in  the  trade  of  timber-merchants,  for  a  dissolution  acting'partncr 
of  partnership,  and  an  account  to  be  .taken  of  all  f«>"*  collect- 

.  .  1-1  11        mgorcrcat- 

dealings  and  transactions  relating  thereto ;  and  that  ing  debts,  and 
the  plaintiff  might  be  declared  entitled  to,  and  'SSif 
might  be  paid,  a  moiety  of  the  profits  which  should  it  were  in  na- 

^  '^  -^  *^  ture  of  a  bill 

appear  by  the  account  to  have  been  made  :  Tliat  to  restrain 
defendant  might  be  restrained  from  accepting  bills  ^ver  aiTy 
in  the  name  of  the  firm,  and  from  receiving  debts  n»*>ght  do 

J  ,  ,    ,  ••11       where  such 

due  to  the  concern ;  and  that  a  receiver  might  be  partnenhould 
Winted.  ^nrt 

The  prayer  of  the  bill  was  grounded  on  the  facts  cuipalie  con- 
stated, of  defendant  having  infringed  the  terms  of  fn^^Vycnt!**  *^ 
the  partnership  treaty  between  the  parties,  particu- 
larly in'  having  purchased  timber  to  the  amount  of  thcy^pennit 
1,000/.   without  consulting  plaintiff,   as   by    the  [Jj^j^f^fch 
agreement  he  was  bound  to  do :  of  his  refusal  to  a  motion,  to 
let  the  plaintiff  inspect  the  partnership*  accounts;  yft^^deand 
and  to  accede  to  the  nomination  of  an  arbitrator  to  fiic<'.after  the 

,     J.  1.1  1-1   coming  m  or 

settle  disputes. — ^The  answer  denied  or  explained  defendant's 
the  most  Boaterial  charges  of  the  bill ;  and  now  Sough' in 

a  case  analo- 

Wingjkld  moved  for  an  injunction,  &c.  and  the  ^H^^^^l^^ 
appointment  of  a  receiver.  *  parable  waste, 

such  an  affida- 

[Richards,  Baron,  suggested,  that  each  part  of  filed  before 
this  application  should  be  the  subject  of  distinct  ^^^^ 

^  application  for  an  injunction,  and  the  appointment  of  a  receiver,  should  be 
™*de  the  subject  of  two  €ucce8sive  morions. 

X  this 
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motion :   the  injunction,  in  the  first  instance,  and 
the  appointment  of  a  receiver  afterwards.] 

An  affidavit  was  tendered  in  support  of  the  in* 
junction  (the  latter  part  of  the  application  being  for 
the  present  abandoned),  repeating  the  allegations 
of  the  bill,  and  contradicting  the  statements  of 
the  answer,  which  (by  way  of  anticipating  any  ob- 
jections to  its  being  read),  it  was  urged,  might  be 
put  in  at  any  time,  and  read,  not  only  after  answer, 
but  even  after  a  decree  in  support  of  an  injunction 
to  restrain  waste ; — ^that  the  present  n)otion  was,  in 
substance,  for  an  injunction  to  restrain  a  partner 
firom  trading  on  his  own  account  with  the  capital  of 
his  co-partner,  and  involving  him  in  debt,  which 
were  mischiefs  in  the  nature  of  waste ;  in  which 
cases  such  affidavits  were  always  admissible  in  any 
stage  of  the  proceedings. 

Stephens^  contra.  The  rule  of  the  Court  is,  that 
where  there  is  danger  of  irreparable  waste  a  plaintif 
is  entitled  to  an  injunction,  on  affidavit  that  such 
danger  exists ;  but  it  is  contrary  to  rule  and  practice 
to  file  an  affidavit  against  an  answer  put  in,  intro- 
ducing new  matter  which  might  and  ought  to  have 
been  inserted  in  the  bill.  And  if  they  arfe  not  now 
entided  to  read  their  affidavit,  there  is  here  at 
present  only  mere  assertion  opposed  to  depq^ition. 

[GrahaMi  Baron.     If  a  tenant  for  life  coQiinue 

waste  after  answer  put  in  to  a  bill  filed  ag^dnst  him 

by  the  remainder-man,  for  an  injunctioni  cannot  he 

read  a  supplementary  affidavit  ?] 

Ib 
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in  that  case  he  would  file  an  affidavit  in  dd  of  a 
Supplemental  bill,  but  here  the  same  matters  are  de- 
posed to  which  were  the  subject  of  the  original  bilL 

Now  this  is  not  a  case  of  irreparable  waste,  or 
bearing  any  atialogy  to  it ;  for  non  constat  that  the 
defendant  may  not  do  all  that  could  be  required  of 
him ;  and  it  is  no  where  even  insinuated  that  he  is 
in  insolvent  bl*  even  embarrassed  circumstances,  in 
which  case  alone  could 'there  be  any  pretence  for 
the  present  proceeding.  The  partnership,  in  this 
instance,  has  not  been  dissolved ;  for  the  plaintiff  ha» 
refused  to  consent  to  a  dissolution :  and  a  Court 
of  Equity  will  \t\  no  case  appoint  a  receiver  and 
rnatislger  during  the  actual  subsistence  of  a  part- 

iiership  concfei-d. 

« 

Thomson*,  Chief  Baron.  The  principal  ques* 
tion  is,  Whether  the  affidavit  filed  Is  admissible  on 
the  present  motion.  It  was  not  made  befofe  the 
defendant  had  answered,  or  on  the  coming  in  of 
hi*  answer,  but  after  it  had  been  filed ;  and  it  is 
nbtv  proposed  to  read  it  in  opposition  to  that  answer. 
t  C&tnlot  Cotisider  this  case  analagous  to  that  of 
wdste.  It  is  ti  bill  filed  to  restrain  the  defendant 
frotn  doing,  what,  according  to  the  answer,  he  has  a 
right  to  do  by  the  agreement  between  thetn,  namfcly, 
to  collect  the  partnership  debtj^,  he  being  by  the 
d&tne  agreement  made  liable  to  pay  those  due  from 
the  concern.  It  is  true,  that  in  cases  of  waste  an 
affidavit,  made  before  the  answer  has  been  filed, 
toay  be  us^d  on  its  coming  in ;  but  here,  where 
there  is  no  suggestion  of  the  insolvency  of  the 

X  2  defendant, 
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^^^5«  defendant,  which  alone  could  bring  this  case  within 
Lawson  ^'^y  analogy  to  those  of  irreparable  waste,  it  cannot 
V*  be  done.  The  case  then  must  be  taken  as  it  stands 
simply  on  the  defendant's  answer ;  and  according  to 
tliat,  the  plaintiff  is  excluded  from  the  right  to  have 
the  injunction  prayed,  or  a  receiver  appointed; 
and  therefore  he  can  take  nothing  by  this  modem. 

Graham,  Barony  concurred  with  the  Lord  Chief 
Baron,  for  the  same  reason,  that  this  was  not  like  a 
case  of  irreparable  mischief;  (adding)  bills  bearing 
analogy  to  those  filed  to  restrain  waste  have  cer- 
tainly been  acted  on ;  but  from  their  first  introduction 
I  have  ever  thought  the  interference  of  the  Court  a 
strong  measure ;  and  certainly  Courts  have  always  m- 
terposed  reluctantly,  conscious  that  by  such  attempts 
to  prevent  mischief  they  must  often  rather  cause  it 

In  the  present  case,  instead  of  filing  a  bill,  and 
in  the  ordinary  course  sustaining  it  by  affidavit, 
the  plaintiff  waits  till  he  has  seen  the  defendant's 
answer,  and  then  he  treats  it  as  a  bill  to  restrain 
irreparable  waste,  and  files  a  supplemental  affidavit, 
which  he  ought  not  to  be  permitted  to  read :  Had  it 
been  filed  before  answer,  it  might  have  been  used 
in  a  case  of  clear  irreparable  waste,  but  on  the 
present  bill  and  answer  there  is  nothing  shown  which 
cab  induce  the  Court  to  deviate  from  the  accustomed 
practice.  Had  bad  conduct,  or  insolvency,  been 
shown,  it  would  have  been  materially  varied.  The 
defendant  too  has  made  a  good  case  by  his  answer. 
It  appears  by  the  agreement  that  he  was  constituted 
acting  partner,  and  was  to  conduct  the  business; 

•^  and 
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and  how  ean  he  stir  if  he  should  be  restrained  from 

acting,  and  should  be  controlled  by  the  appoint-     Lawson 

ment  of  a  receiver?     This  is  a  mere  experiment 

to  convert  a  common  bill  into  an  extraordinary 

one.    We  must  reject  the  affidavit,  and  rely  on  the 

answer. 

Rich  Arps,  Baron.    Of  the  same  opinion. 

Motion  refused,  with  costs*. 

Wood,  Baron^  absent  on  the  Circuit. 

*  Vid.  Sommerville  v.  Buckler.   3  Anstr.  658. 


Bourne  v.  Bligh. 


• 
Cooke  moved  that  publication  of  the  depo- 
sitions of  a  witness,  taken  on  a  bill  to  perpetuate 
testimony,  might  pass,  (on  an  affidavit  made  by  the 
witness's  son,  that  his  father  was  dead,)  in  order  that 
they  might  be  used  as  evidence  in  this  cause,  which 
was  an  issue  directed  by  the  Court  of  King's  Bench 
in  prohibition,  and  about  to  be  tried  at  the  ap- 
proaching assizes  for  the  County  of  York. 

m 

Per  Cur.    This  motion  is  perfectly  of  course. 

t 

% 

Richards,  Baron.  Sometimes  such  depositions 
are  received  and  read,  without  a  previous  order  to 
pass  publication,  as  was  done  in  the  case  of  the 
Berkeley  Peerage  question. 

£ND  Oy  TU£  SITTINGS  AFTER  HILARV  TERM. 
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depositioni  of 
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taken  on  a 
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1815. 


Friday,  WeSTON  V.  FaULKNET^,  fVidoW. 

April  14. 


Subscribing  J^  RULE    having   been    obtained    caHine  on 

witness  order*  ^  ° 

ed  to  make  Mary  Oxy  (wha  was  stated  by  afildaTit  to  have 
execution  of  ^  been  a  subscribing  witness  to  the  execution  of 
an  instrument  ^  bond.)  to  show  cause  why  sbe  should  not  make 

attested  by  .      "^ 

her,  or  show  affidavit  of  such  cxccution ;  and  no  cause  having 
Court!  why    ^ccn  shown,  the  Court  now  made  the 

she  should 

Rule  absohite. 
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HouTON  V,  Michael  Peake  &  Samuel  Peake.      T"",*'?* 

Apnl  lo- 


O  fFJE  N  moved  for  a  disimigas  against  Samuel  win  not^^rant 
Peakc,  for  not  appearing  to  process  under  these  a  distringas 
circumstances :  Michael  and  Samuel  Peake,  bro-  ffn^^^hj 
thers,  were  partners  in  trade ;  Michael  had  been  ^^  ^^  ^^ 

,  .  J  '  served  with 

served  with  process,  and  another  copy  was,  at  the  process,  other 
same  time,  delivered  to  him  at  his  house,  ad-  ^^^  ^  j//^ 
dressed  to   Samuel,   by  wav  of    service  on   him  ^  P"^?  ** 

1  1  iii^t  t/-i  ^  whose  house 

also,    who  could  not    elsewhere    be   found,   and  he  had  re- 
who  was  said  to  reside  most  usually  at  his  brother's  unless  it^ 
house ;  but  it  also  appeared  by  the  affidavit  put  in  app«ar  tl»t  ht 
to  verify  that  fact,  that  he  did  not  at  that  time  live  thefc. 
there.     The  object  of  the  present  motion  was  to     ^  plaintiff 
compel  the  appearance  of  Samuel  by  means  of  dis-  ^^^^  p"*" 
tringas ;  and  .the  question  was,  whether  such  a  ser-  bwrv  in  the 
vice  was  sufficient  to  authorize  the  plaintiff  to  adopt  ^c^court'^' 
such  means;  and  it  was  suggestedy  that  otherwise  having  no 
the  plaintiff  would  be  driven  to  the  necessity  of  which  to 
proceeding  to  ouUawry.  ^^^^l^ 

Thomson,'  Chief  Baron.  We  cannot  proceed 
to  outlawry  in  this  Court ;  there  is  no  such  process. 
Tb&  plaintiff  must  for  that  purpose  institute  a  suit 
in  another  Court ;  we  can  do  nothing  in  it  here. 

» 

Per  Curiam,  Motion  refused. 


X  4  PooLJs: 
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» s^ ' 

^'Jllle!'  Poole  v.  Selwood. 


come  on  fo"  THIS  cause  had  originally  come  on  to  be  tried 

trial  and  be  at  the  Exctcr  Summer  assizes,  1812,  when  it  was 

the  ^arbitra-  referred  by  rule  of  Court,  and  the  arbitrator  made 

tor's  award  ^^  award  in  favour  of  the  plaintiff.  That  award  was 

m  favour  of  ,  ^ 

thepiaintiif    afterwards  set  aside,  and  the  cause  went  down 

should  be  af-         .    '         ,  j.  •   j      4.    4.u         ^4. 

terwaixisset  ^g^i",  and  was  tried  at  the  next  spnng  assizes, 
ajidc,  so  that  ^hen  the  plaintiff  obtained  a  verdict. 

the  cause  ^ 

be   in  conse- 
quence subsc-      On  the  taxation  of  costs,  the  master  had  not 

the  piaintifF.if  allowed  the  costs  of  the  former  trial,  and  Gasdee 
fucc^d^J^*''  obtained  a  rule  nisi,  on  showing  that  it  was  the 
that  occasion,  practice  of  the  Court  of  Common  Pleas,  on  the 
ed  the  costs  of  authority  of  Dwoila  v.  Herring  (a\  and  BurckeU 
^former      ^  Bellamy  [b)y  that  the  taxation  should  be  reviewed. 

Burrough  now  showed  cause.  The  practice  of 
the  Court  of  King's  Bench  is,  that  where  nothing  is 
said  about  the  costs  of  fornier  trial,  they  are  never 
allowed,  which  ever  way  the  verdict  may  be.  He 
cited  Mason  v.  Skurray  (c),  Shoolbredy  v.  Nutt  (d), 
Hankey  v.  Smith  (e),  and  Smith  V.  Haile  (/),  as 
subsequent  to  the  case  of  BurchaU  v.  Beilamy, 
which  he  admitted  to  be  against  him,  unless  over- 
ruled by  these  later  cases,  on  analogy  with  which 
the  Master  must  have  acted  in  the  present  instance : 
and  submitted,  that,  in  principle,  there  was  no  reason 
in  this  case  why  either  party  should  be  fixed  with 

(a)  1  Str.  300.        (i)  5  Bur.  2693.        (c)  ^Douglas 431 
{d)  M.  23  Geo.  3.  K.  B.  Tidd's  Pr.  886. 

(e)  3  T.  R.  507.  (/)  6  lb:  71. 

the 


IK 

Selwood. 


EASTER  TERM,  55  GEO,  Iir. 

the  costs  of  the  first  trial,  where  neither  appeared 

to  be  in  fault.  ^^ 

Gaseke,  on  the  other  side,  relied  oti  the  practice 
prevailing  in  the  Common  Pleas j  where,  if  the  ver- 
dict be  the  same  way,  costs  are  given  in  both  trials, 
which,  he  submitted,  was  the  more  equitable  rule  ; 
and  the  case  of  BurchaU  v.  Bellamy ^  in  the  King^s 
Benchj  wherein  the  Court  directed  that  the  costs  of 
a  former  trial,  where  the  cause  went  off  without  the 
&ult  or  contrivance  of  the  parties  (on  having  been 
referred  to  arbitration,  in  which  the  arbitrators  had 
made  no  award),  should  be  allowed  to  the  party  finally 
prevailing,  as  in  the  case  of  a  remanet.  Here  the 
award  which  had  been  made  was  in  favour  of  the 
plaintiff,  who  had  also  succeeded  on  the  trial. — He 
admitted  there  was  no  case  wherein  the  practice  of 
this  Court  on  such  occasions  had  ever  been  settled. 

Thomson,  Chief  Baron.  Where  the  Court  has 
held  the  verdict  of  the  jury  wrong,  the  costs  of  the 
second  trial  depend  on  the  order  which  the  Court 
may  make  on  the  particular  occasion.  In  the  pre« 
sent  case,  as  there  appears  to  be  no  settled  practice 
to  the  contrary,  it  seems  most  reasonable  to  adopt 
the  rule  of  the  Court  of  Common  PkaSj  which  the 
Court  of  King*s  Bench,  as  it  appears,  have  also 
reco^ized. 

Graham,  Baron.  There  would  have  been  no 
question  about  it  if  the  cause  had  been  a  remanet, 
and  this  appears  to  be  still  the  same  cause  through- 
out, though  tried  at  different  times,  and  the  party 
failing  should  bear  the  expense  from  first  to  last 

Per  Curiam.  Rule  absolute. 

"^^  X  5 
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^"^^^  .  PibRsoNs  V.  Nix. 


^       y 


If  no  one    QLARKE  had  obtamed  a  rule  for  a  new  trial 

appeartoshow  ... 

cause  agrainst  in  this  case,  and  the  counsel,  who  were  to  show 

a  rule  nisi  for     ^  ,  •  ,.,.     ,    . 

a  new  trial  on  cause,  not  appcanng,   (this  being  a  peremptory 


thcpcrcmDto-  wder-Jav,)  the  Court  made  the 

XY  order  dav,  ^  ^^ 

the  rule  w^U 


be  made 
absoIute*^ 


Rule  absolute. 


£!^i,         Smart,  Gent,  one,  &c.  v.  Tatlok,  Gent 

V  y  » 

wmioS"*  -P  ULLER,  on  a  former  day,  obtained  a  ruleto 
aside  a  writ  of  show  cause  why  the  writ  of  testatum  jwri  facias 
issued  after  issued  in  this  causo,  and  all  proceedings  thereon, 
writo?OTor*  *^^^^^  ^^*  ^^  set  aside  for  irregularity,  it  having 
served  on  the  been  issued  (as  appeared  by  the  affidavit  of  the 
wrirof  error  ^  defendant)  and  executed,  after  a  writ  of  ^error  bad 
pa^son^s^e  ^^^  brought,  and  the  allowance  served  on  the 
as  the  King's  plaintiff,  previous  to  the  taxation  of  costs  on  the 
in  £iahe  had  inqcdsition.  The  latter  part  of  the  statement  was 
P'^(^*Jf^''  verified  by  the  defendant's  clerk  in  Court,  who 
privilege.       deposed  that  he-  served   the    allowance  on   the 

plaintiff  on  the  day  on  which  the  writ  had  beea 
allowed,   *^  hhz.   m  the  loth   day   of  R^ruary 

"  iasL 

Bounces^ 


« 


\ 
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Dauncey,  showing  cause,  insisted  that  the  writ  of 
error  was  no  supersedeas  of  the  execution,'  as  it  was 
wholly  inoperative,  and  had  not  removed  this  cause, 
inasmuch  as  the  writ  professed  to  remove  a  suit  in 
which  the  plaintiff  was  described  as  John  Smarts 
Gent  cnCyS^c.  our  debtor;  whereas,  in  fact,  in  this 
case,  he  had  issued  a  capias  of  prvoikgej  and  had 
declared  accordingly  in  his  own  person  as  a  privi- 
leged officer,  and  not  as  the  King's  debtor.  That 
objection  alone  would  be  fatal  to  the  writ  of  error, 
according  to  the  case  of  Sampaya  y.  De  Payba  (a) ; 
but  there  were  other  grounds  of  opposition  to  the  rule. 
The  1 9th  of  February f  the  day  on  which  the  allow- 
ance was  stated  to  have  been  signed  and  served,  fell 
on  a  Sunday ;  and  the  writ  was  obviously  brought 
solely  for  the  purpose  of  delay,  as  would  ap- 
pear from  a  letter  of  the  defendant,  offering  to 
give  the  plaintiff  his  bond  for  the  amount  of  his 
demand. 


313 
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V ' 

Smart 
Gent.    . 
one,  &c. 

TATfiO* 

Gent 


In  reply,  it  was  submitted,  that  the  day  having 
been  incorrectly  fixed  in  the  affidavit  was  a  mere 
clerical  mistake ;  and  as  to  the  tender  of  security, 
that  would  not  go  to  defeat  a  party  of  his  right  to 
bring  a  writ  of  errori  The  present  case  was  said 
to  be  distinguishable  from  that  of  Sarnpayo  v.  JDe 
Payba^  where  the  fonn  and  nature  of  the  action 
had  been  misrepresented  in  the  writ  of  error,  be- 
ing trespass  on  the  case,  when  it  should  have  been 
covenant — a  mistake  not  merely  of  the  person, 
but  of  the  record :  it  purported  to  remove  a  dif- 


(a)  5  Taunt.  82, 


ferent 
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ferent  species  of  action  which  must  be  admitted  ta 
be  objectionable;, but  here  the  alleged  defect  is 
merely  in  the  fictitious  character  of  the  party  suing, 
which  is  surplusage,  and  immaterial:  but  the  writ 
of  error  was,  not^idthstanding,  an  efficient  sii/wr- 
sedeaSy  and  the  Court  could  not  have  refused  to 
have  sent  up  the  record. 


[Wood,  Baron.  They  certainly  could,  if  there 
were  no  such  record  —  Suppose  the  writ  had  de- 
scribed the  plaintiff  as  having  sued  qui  tamf] 

We  might  then  have  amended,  as  the  statute  (b) 
enables  us  to  do ;  and  in  the  case  cited  the  Court 
of  Common  Pleas  suspended  the  decision  till  amend- 
ment of  the  vari^mce. 


Thomson,  Chirf  Bat^m.  We  cannot  amend 
this  writ,  which  is  an  original  out  of  the  Court  of 
Chancery. 


Fer  Cur. 


Rule  discharged,  without  costs. 


(i)  5  Geo.  1.  ch.  15. 


La  t!o8T£ 
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La  Coste  and  others,  v.  Gillman.  ^Jj^' 


Mai/  5. 


The  declaration  in  this  case  stated,  that  by  a     Plea  by  in- 
certain  bdenture,  &c.  the  defendant  had  assigned  *  f  having^^^ 
iiis  interest  in  a  policy  of  msurance  to  the  plaintiff,  beendischarg- 
and  had  therein  covenanted  that  he  would,  from  51  Geo.  in. 
time  to  time,  &c.  pay  to  the  insurance  office,  on  or  pul^to  an^ 
before  the  loth  October y  in  each  year,  the  yearly  action  of  cove- 
sum  of  19/.  5^.  lod.y  in  order  to  keep  the  said  against  defen- 
insurance  on  foot,  and  to  prevent  the  same  from  tsilgn^^fB. 
becoming  void ;  yet,  that  although  said  defendant  policy  of  in- 
ought,  &c.  he  had  not,  nor  would,  &c.  not  paying  ac- 

coraing  to  his 
covenant  the 

Plea ;  that  said  plaintiffs  ought  not  to  have  their  ^^  fUJ^" 
aforesaid  action  thereof  against  defendant,  because,  Y^p^^g  the 

«.,,.,.,.,  ,         f       •       1  insurance  on 

&c.  (pleadmg  his  discharge  under  the  insolvent  act  foot,  which 
of  51st  Geo.  3,  in  the  usual  manner)  and  praying  ^S?5J«tiV 
judgment,  if  plaintiffs  ought  to  have  execution  for  ^^his  dis- 
their  damages  by  reason,  &c.  on  or  against  the  being  such  a 
person  of  said  defendant  "^hl^T 

future  time  as 
was  contem- 

Demurrer ;  for  that  ;5aid  sum  of  1 9  /.  5  ^.  1  o  rf.  plated  bv  the 
V  was  not  due  or  payable  on  the  said  1st  day  of  May,  pa£ng  the  ^*^ 
in  the  said  act  mentioned : — and  that  said  plea  is  ^^^* 
pleaded  in  bar  of  the  said  action ;  whereas  it  ought 
to  have  been  pleaded  in  discharge  of  the  person 
from  execution,  and  also  for  that,  &c, — Joinder  in 
demurren 

'The 


3i6 
1815, 

^ ^ 

La  Coste 
and  others 

V, 
GiLLMAK. 
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The  question  on  this  demurrer  was,  Whether  the 
sum  covenanted  to  be  paid  yearly  by  the  defendant, 
to  keep  the  insurance  assigned  by  him  to  the 
plaintiffs  on  fool^  was  such  ^^  a  sum  of  money 
payable  by  way  of  annuity,  or  otherwise,  at  any 
future  time  or  times,  by  virtue  of  any  bond,  cove- 
nants, or  other  securities  of  any  nature  wbateveri" 
according  to  the  words  of  the  51  Geo.  3.  (the 
insolvent. act)  as  would  have  entitled  the  creditor 
to  prove  a  debt  equal  to  the  value  of  such  future 
payment,  and  to  receive  a  dividend  thereon  out 
of  the  estate  of  the  iosolve&ti  as  in  the  case  of 
bankrupts* 

Taddtfj  for  the  defendant^  submitted,  that  tbou^ 
this  was  not,  in  fact,  an  annuity,  it  was  a  future 
annual  sum  payable  by  the  defendant  for  the  benefit 
of  the  covenantee;  that  it  was  computable  in  value; 
and  would  have  entitled  the  plaintiffs  to  a  dividend 
of  the  insolvent's  estate  and  effects  under  the  49th 
Geo.  3,  ch.  121;  and  that  not  having  been  so 
proved  and  valued,  the  defendant  Was  entitled  to 
be  discharged  from  all  payments  subsequent  to 
the  1st  May  1811.     But 

The  Court  decided  that  this  was  not  such  a 
future  sum.  And  that  the  defendant  Was  not  ex- 
onerated from  it  by  his  discharge,  and  therefore 
they  gave 

Judgment  for  the  Plaintiff.  ^ 
*  Vide  Auriol  9.  Mills,  1  t.  ft.  94. 


FUGE 
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FUGE  V.  COCKRAM.  Tuesday, 

May  2. 


.v. 


The  plaintiff  who  wm  fanner  and  renter  of  the   .  a  coach 
post-horse  duties  for  the  district  comprehending  a  local  Act,  ^ 
the  county  of  DcooHj  brought  an  action  of  assump-  ^^^  ^*?*  *• 
sit  against  the  defendant,  the  proprietor  of  a  licensed  not  protected  * 
hackney  coach,  for  duties,  and  a  verdict  was  found  cense  fromthe 
for  the  plaintiff  (damages  i  ^.  3  rf.)  at  the  spring  §^f|e^7f hired 
assizes  for  the  county  of  Dev&Uj  in  1  &14,  subject  to  wholly  by  an 
the  opinion  of  the  Courts  on  the  following  case :        perform  a 

journey.  And 

^  The  plaintiff,  at  the  time  of  the  letting  of  the  is  liable  to 
carriage  by  the  defendant,  hereinafter  mentioned,  fa^e"  ^f^  ^* 
was  the  farmer  of  the  post-horse   duties  arising  those  duties 

...        ,        1.      .         1  .  ,        .  1       J       1  for  one  fourth 

within  the  distnct  which  comprehends  the  county  of  the  hire  if 
6f  DecoHy  by  virtue  of  a  proper  contract  or  lease  ia^r^^^iirand 
from  four  of   his    Majesty's    Commissioners  of  bring  feck. 

Stamps,  duly  authorized  in  that  behalf/  ing  such  hir- 

ing may  be  to 
go  to  and 

*  The  defendant,  at  the  time  of  the  letting  of  the  return  from 
carriage,   hereinafter  mentioned,  resided  at  Ply-  within  the  dii- 
mouth,  in  the   county  of  Devon,  and   was    duly  Sri^dmhe 
licensed  by  the  plaintiff,  under  an  authority  given  P^*5?  «P«cified 
to  the  plaintiff  by  the  Commissioners  of  Stamps,  to  and  although' 
let  to  hire  horses  for  the  purpose  of  travelling  post,  g^S\7m'*^ 
by  the  mile,  and  from  stage  to  stage ;  and  also  to  ^^>^  ^«  ^^ 
let  to  hire  for  a  day,  or  any  less  period  of  time  than  been  had  he 
twenty-eight  successive  days,  horses  for  drawmg  SSJ^uroS" 
coaches  or  other  carriages  used  in  travelling  post,  journey  as  a 

or  *  ^' 
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1815^      or  Otherwise,  and  was  also  duly  licensed  by  the 

Fugs       Commissioners  of  Stamps  to  keep  a  hackney  or 

V.         stage-coach  at  Plynumtk,  of  which  the  following  is 

COCKSAM.  _       9 

a  copy : 

"  I,  fFm.  Adams  fVelsfordy  by  virtue  of  the  autho- 
rity granted  to  me  by  his  Majesty's  Com- 
missioners for  managing  the  Stairrp  Duties, 
in  pursuance  of  the  statute  in  that  case  made 
and  provided,  do  hereby  grant  license  and 
authority  unto  John  Cockram  to  let  to  hire 
one  four-wheeled  carriage,  being  diligence 
No.  1 9,  drawn  by  two  horses,  to  be  employed 
as  a  public  stage,  to  go  the  distance  between 
Plymouth  and  Plymouth  Dock,  over  Stone- 
house  Bridge,  being  two  mile^  and  back, 
eighteen  times  in  every  week;  to  carry  at  one 
time  not  more  than  four  inside  passengers  (chil- 
dren in  lap  excepted),  and  not  more  than  five 
outside  passengers,  exclusive  of  the  coachman, 
but  including  the  guard,  only  three  of  which 
passengers  are  allowed  to  sit  oh  the  front  of  the 
roof:  Provided  always,  that  no  children  in 
the  lap,  or  under  seven  years  of  age,  shall  be 
included  in  or  counted  as  one  of  such  number 
of  outside '  passengers,  unless  there  shall  be 
more  than  one,  and  if  more  than  one,  that  two 
of  such  children  shall  be  accounted  equal  to 
one  grown  person.  And  this  license  is  to 
continue  in  force  for  the  $pace  of  one  year 
from  the  17th  day  oi  January,  1813/'    • 

W.  Adams  Wekfatd. 

*Thc 
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•  The  defendant  paid  a  weekly  composition  of r  1815. 
12^.  toihe  Commissioners  of  Stamps,  in  lieu  of  the  p^^^ 
stage-coach  duty/  .         '  v. 

COCKKAM. 

^  By  an  act  of  parliament,  made  and  passed  in  the 
45tb  year  of  the  reign  of  his  present  Majesty, 
intituled,  an  act  for  the  making,  repairing,  lighting, 
watching,  and  %vatering  certain  roads  from  the 
borough  of  Plymouth  to  Stomhouse  Bridge^  and 
Plymouth  Dock^  in  the  county  of  Devon^  and  for 
regulating  the  stands  and  fares  of  hackney  coaches . 
and  carts  using  the  same,  it  is  enacted,  that  it. 
should  and  might  be  lawful  to  and  for  the  said- 
trustees,  and  they  were. thereby  authorized  and. 
empowered  from  time  to  time  to  license  such  and 
so  many  sedan  chairs,  *  hackney  coaches,  chaises, 
waggons,  wains,  carts,  drays,  carriages,  as  to  them 
shall  seem  right  and  proper,  to  ply,  or  to  be  kept 
for  hire,'  forfthe  purpose  of  carrying  or  conveying, 
passengers,  goods,  wares,  and  merchandise,  •  and 
other  noatters  and  things,  within  the  several  pai*ishes 
oi  Saint  Andrew  and  Charles^  in  the  said  bc^rough 
of  Plymouth^  and  the  parishes  of  East  Slancr 
house  and  Stoke  Damarelj  in  the  said  county  of 
Devon,  any  thing,  contained  in  the  therein  re- 
cited  acts,   made  in  the   lOth,   12th,  and    14th 
years   of  the  reign-  of  his  present  Majesty,   or 
any  of  them,  to  the  contrary  thereof  in  any  wise 
notwithstemdiog/ 

^  And  it  is  further  enacted,  that  it  should  and 
might  be  lawful  to  and  for  the  said  trustees  to 
deaand  and  take^  or  cause  to  be  demanded  and 

y  taken 
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^^^5'    ^  taken,  for  each  arid  every  such  license,  for  ead 
FuGE       ^"^  every  sedan  chair,    hackney  coach,  chaise 
V-  waggon,  wain,  cart,  dray,  and  other  carriage,  the 

sum  of  2  ^.  6  d.  and  no  more,  which  money  should  be 
paid  to  the  clerk  of  the  said  trustees  for  his  trouble 
in  making  out  such  license  $  and  if  any  person  or 
persons  should,  after  the  29th  day  of  SeptenAer 
,  then  next,  ply  with,  or  carry,  or  convey  for  hire, 
any  pcissengers  in  any  sedan  chair  or  chairs,  or  any 
cfoach  or  coaches,  chaise  or  chsuses,  or  ply  with,  or 
•  carry  or  convey  for  hire,  in  any  waggon,  wain, 
cart,  dray^  or  other  carriage,  any  goods,  wares, 
merchandise,  or  bther  matters  or  thin^,  within  the 
said  parishes  of  Saint  Andrew  and  CharkSy  in  the 
faforough  of  Plymouth^  and  East  StonekcusCy  and 
Stoke  Damarel  in  the  said  county  of  Deixm,  or  any 
of  them,  such  person  or  persons  not  being  so 
licensed  by  the  said  trustees,  then  and  in  every  such 
dese  every  such  person  should  forfeit  and  pay  any 
-  ^  sum  not  exceeding  5  /.  Provided  always,  that  no- 
thing therein  cont^iied  shall  extend,  or  be  ccxfithied 
to  extend,  so  as  to  require  afiy  such  license  to  be 
taken  for  any  post-coach  or  post^haise  employed 
or  hired  for  the  purpose  of  carrying-  and  conveying 
any  passenger  beyond  the  limits  or  bounds  of  the 
said  respective  parishes,  or  to  require  any  license 
to  be  taken  for  any  waggon,  wain,  cart,  dray,  or 
other  carriage,  employed  or  hired  for  the  purpose 
of  carrying  or  conveying  any  goods^  wares,  or  mer- 
chandise, or  other  matter  or  thing  beyond  the 
limits  or  bounds  of  the  said  respective  parishes/ 

'  And  it  is  further  enacted,  that  it  should  and 

might 
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mi^t  be  lawful  to  and  for  the  said  trustees,  from 
time  to  time,  to  appoint  such  stand  or  stands  for  all 
such  hadcney  coaches,  chaises,  waggons,  wains, 
carts,  drays,  and  other  carriages,  and  for  the 
<faivers  thereof,  respectively,  to  stand  and  ply  for 
hire  within  the  sfiid  several  parishes,  as  to  them, 
the  said  trustees,  should  seem  right  and  proper ; 
and  if  any  person  or  persons  should  stand  and  ply 
for  hire,  with  any  hackney  coaQh,  chaise,  waggon, 
wain,  cart,  dray,  or  other  carriage,  in  any  other 
place  or  places  ihan  such  place  or  places  as  should 
be  so  appobted  as  such  stand  or  stands,  then  and 
in  every  such  case  every  such  person  or  persons  so 
offending,  should  for  every  such  offence  forfeit  and 
pay  any  sum  not  exceeding  40  ^.' 

^  And  it  is  further  enacted,  that  the  owner  or 
owoers^of  each  and  every  such  sedan  chair,  hackney 
coach,  chaise,  waggon,  wain,  cart,  dray,  and  other 
carriage  so  licensed  and  used,  or  kept  for  hire, 
should  paint,  or  cause  to  be  painted,  such  number 
or  numbers  as  the  said  trustees  should  direct  or 
appoint,  in  white  on  a  black  ground,  each  nupaber 
not  bemg  less  than  six  inches  in  length,  upon,  or 
fixed,  or  attached  to  one  side  of  each  and  every 
such  sedan  chair,  hackney  coach,  chaise,  waggon, 
wain,cart,  dray,  and  other  carriage,  or  upon  or  to  such 
other  part  or  parts  thereof  respectively,  -as  the  said 
trustees  should  direct  or  appoint ;  and  if  any  person 
or  persons  should  stand  or  ply  with,  or  let  for  hire, 
within  the  said  parishes,  or  any  of  them,  any  such 
aedan  chair,  hackney  coach,  chaise,  .waggon,  wain, 
cart,  dray,  or  other  carriage,  not  having  such  number 

y  2  or 
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,  ^^^5-  or  numbers  so  painted  upon,  -or  £xed,  or  attached 
Fugs  ^  ^^^^  hackney  coach,  chaise,  waggon,  wur,  cart, 
V.  or  other  carriage,  or  having  isuch  number  or  num- 
bers, or  any  part  or  parts  thereof,  not  clear  and 
legible,  every  such  person  so  offending  should  for 
every  such  offence  forfeit  and  ,pay  any  sum  ^not 
exceeding  40^.' 

'  And  it  is  further  enacted,tlhat  it  should  and  mi^ 
be  lawful  to  and  for  the  -said  trustees  to  ascertain 
and  affix  the  several  rates  or  fares  to  be  paid  for 
the  use  or  hire  of  every  such  aedan  chair,  hackney 
coach,  and  chaise,  for  carrying  or  conveying .  ady 
passenger  or  passengers  within  the  said  parishes,  or 
any  of  them,  and  also  to  ascertain  and  fix  the 
several  rates  or  fiu^es  to  be  paid  for  the  use  or  hire 
of  every  such  waggon,  wain,  ^art,  dray,  or  other 
carriage,  for  carrying  or  conveying  goods,  w^res,  or 
merchandise,  and  other  mattery  andliiings  within  the 
said  parishes,  or  any  of  them,  and  firom  time  to  time 
to  advance,  lower,  vary,  or  alter  such  rates  or  fares, 
or  any  of  them,  as  to  them  the  said  trustees  shoidd 
seem  right  aod  proper^  and  when  and  as  often  as 
such  rates  or  fares,  or  any  of  them,  should  be  ascer- 
tained, fixed,  advanced,  lowered,  varied,  or  altered 
by  the  said  trustees,  the  same  should  firom  time  to 
time  be .  painted  upon  a  .4»ble  or  tables,  board  or 
boards,  which  table  or  tables,  board  or  boards, 
should  be  fixed  or  put  up  in  such  conspicuous  place 
or  places  within  the  said  respective  parishes,  as  to 
the  said  trustees  should  seem  right  and  proper, 
and  such  table  or  taUes,  board  or  boards,  when  so. 
fixed  or  put  up,  should  be  and  be  deemed  to.  be 

•       full 
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fill!  and  conclusive  evidence  of  all  such  rates^  to  all 
persons  whomsoever.  pj^^ 


V. 


*  The  defendant,  at  the  time  of  the  letting,  herein-    Cockram. 
after  mentioned,  had  a  license  from  the  trustees 

under  the  said  act,  for  a  hackney  coach  of  the  de- 
fendant's, numbered  1 8,  to  ply  for  hire,  and  to  carry 
and  convey  any  passengers  within  the  several 
parishes  in  the  said  act  mentioned/ 

*  On  the  25th  oiJanuarg  1813,  one  Thilip  Fursit 
Crooett  hired  of  the  defendant  the  said  coach,  in 
the  town  of  Pfymauth^  to  convey  him  firom  thence 
to  St(^  Church,  about  a  mile  and  a  half  distant, 
and  back  again,  both  places  being  within  the 
parishes  in  the  said  act  mentioned  and  Stoke 
Churchy  being  between  ^Plymouth  and  Dock,  and 
he  was  thereupon  conveyed  in  the  said  coach  from 
Plymouth  to  Stoke  Churchy  and  afterwards  from 
thence  back  again  to  Plymouth  accordingly ;  the 
defendant  charged  and  received  the  sum  of  5;^. 
from  said  PkiUp  Furze  Gffoett  for  the  same,  the 
sum  so  charged  JEind  received  not  being  after  any 
certain  rate  per  mile.' 

'  The  defendant  did  not,  in  his  account,  afterwards 
rendered  to  the  plaintiff,  of  the  post-horse  duties 
payable  by  him  to,  and  received  by  him  for,  the 
plaintiff,  account  for  the  sum  of  1 «.  3  J.,  being  one 
fourth  of  the  sum  charged  and  received  by  him  as 
aforesaid,  nor  hath  he  paid  to  the  said  &rmer  any- 
duty  whatsoever^  in  respect  of  the  said  hiring.'  * 

T  3  Giffbri, 


CASKS   IN   THE   EXCHEQUER, 

'    Giffardf  in  support  of  the  verdict,  submitled, 
FuGE       ^^^^  ^^  question  depended  on  the  construction  of 
V.        the  several  Acts  of.  Pariiannent  as  considered  with 
CocKRAM.  reference  to  the  Plymouth  local  act. 

The  44th  of  Geo.  3.  (the  general  stamp  act)  has 
imposed  a  duty  of  1  f  ^.  a  mile  for  every  hotise  used 
in  travelling,  with  a  special  exemption  in  favour  of 
horses  used  in  licensed  hackney  coaches,  within  tea 
miles  round  the  cities  of  London  and  WestmmttTy 
or  the  suburbs.  By  the  48th  of  the  Ktng^  cb.  98, 
aec,  8.  (the  act  for  letting  the  post-horse  duties  to 
farm)  perfiK)ns  letting  horses  to  be  qseii  in  travel 
ling,  for  which  tfa^y  shall  chaise  a  specific  sum 
of  naoney,  are  made  accountable  to  the  isswx 
for  one  fourth  of  the  sum  so  charged,  in  the  way 
of  duty,  thereby  supplying  a  defect  in  the  44th. 

Under  these  acts  the  plaintiff  is  clearly  entitled 

to  recover  in  this  action,  unless  the  de£radaot  be 

protected  by  the  provisions  in  the  Phfnumtk  local 

hackney-coach  act.     The  50tli  of  Gtor^.  ch.48. 

sec.  23,  expressly  exempts  licensed  hackney  coaches^ 

lawfully  used  as  hackney-coach  stages  about  tbe 

metropolis  and  its  environs,  and  such  an  exemption 

jf  those  particular  c^oaches  furnishei  the  aigament 

that  no  general  exemption  exists.    Unless  thci^fore 

the  defendant  be  protected  by  the  local  act,  or  can 

show  tliat  this  journey  was  tme  of  the  ei^teen 

which  he  was  lioenaed  to  perform  by  tbe  Cottmis- 

atoners  of  Stamps,  he  cornea  within  the  ptet-horse 

duty  acta,  and  is  liable  to  accotmt  to  tbe  fiunner  for 

a  fourth  of  the  hire. 

The 
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[The  Court,  having  put. the  case  of  the  defendant  ^ 1815. 

having  gone  the  whole  distance,  and  returned,]  ^^^^ 


V, 


It  was  submitted,  that  it  would  then  still  have  been  ^^^^^^ 
a  distinct  hiring  for  a  specific  sum,  and  therefore 
equally  liable.  The  case  of  The  King  v.  Swift  (a\ 
determined*in  this  Court,  was  cited,  as  furnishing  a 
decision,  that  a  harkney  coach,  licensed  by  a  local 
'  statute,  being  hired  to  travel  on  the  public  road, 
constitutes  a  letting  to  hire  by  the  stage  within  the 
mepming  of  the  act  imposing  a  duty  on  horses  hired 
for  drawing  carriages  used  in  traveiling  post 

Bayly^  for  the  defendant,  objected,  that  the 
present  proceeding  went  to  charge  the  proprietor 
of  this  hackney  coach^  not  with  either  duty  singly, 
but  with  the  two  distinct  duties  for  one  and  the  same 
object,  the  charging  which  with  either  of  those  duties 
should  necessarily  discharge  it  from  the  otlier ;  and 
that  the  question  ought  to  be,  which  of  those  duties 
he  was  liable  to  pay. — ^The  duty  incident  on  his 
license  to  ply  as  a  stage  coach,  he  has  already  paid 
to  the  Crown;  but  now  another  additional  duty 
is  sought  by  the  farmer  of  the  post-horse  duties, 
under  the  pretended  distinction  of  this  particular 
journey  being  a  letting  to  hire.  And  tliat  creates 
the  distinction  between  the  present  case  and  that 
of  The  Kifig  v.  Swift. 

The  44lii  of  the  Kitig  imposes  a  duty  on  horses  . 
let  to  liire.     Subsequent  statutes  impose  a  duty  on 
coaches  carrying  passengers.     Here  lk»  defendant 

,    tfl)  »  Eirt  584  (in  Mi), 

y  4  (as- 


\ 
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.    ^^'^'    .  (as  he  was  entitled  to  do)  earried  a  passenger^ 
Fugs       who  took  the  whole  coach,  paying  the  amoufit 

CocKBAM  ^^  ^^®  whole  fare  for  the  whole  distance,  and 
for  returning,  tl;ie  iisure  to  Plymouth  Dock  being 
2^.  6J«  And  in  that  he  was  protected  by  bis 
license  "for  a  coach  used  for  the  purpose  of 
carrying  passengers  for  hire."  Those  are  tbe 
words  of  the  act  of  25  Geo.  3,  c.  51,  sec.  45, 
and  also  of  this  case ;  but  then  he  stops  at  Stoke 
Churchj  short  of  the  distance  which  he  was  al- 
lowed by  his  license  to  go,  and  returns  with  his  fiue 
before  he  has  proceeded  to  Ptymouih  Dock.  Now 
JStoke  Church  is  in  the  usual  road  to  Plynumtk 
Dock,  and  if  he  might  have  gone  the  whcde  way 
under  the  protection  of  his  license  d  fortiori  might 
he  have  gone  a  less  distance  on  the  same  route,  quod 
omne  migus  continet  in  se  minus.  As  to  the  defendant 
being  called  on  to  prove  that  this  journey  was  one  of 
those  which  it  was  permitted  him  to  perform  undtf 
his  license,  it  is,  on  the  contrary,  incunibent  on  the 
plaintiff  to  show  that  it  was  not ;  but  if  it  were  ndt^ 
or  if  the  defendant  s  coach  had  not  been  so  licensed, 
the  duty  to  which  he  would  have  been  liable  would 
be  that  on  stage  coaches,  by  the  express  enactment  of 
the  53d  Geo.  3,  ch.  108,  sec.  21,  and  not  that  on 
horses  let  to  hire  for  drawing  carriages  travelling  post 

In  reply,  it  was  urged  that  the  defendant  had 
in  thia  instance  used  his  coach,  not  as  a  stag^ 
according  to  his  license,  but  as  a  hackney-coach, 
.for  which  he  was  not.  licensed,  axid  if  he  was  called 
on  to  pay  two  duties  it  was  because  he  had  used 
his  coach  in  a  double  employ  :-rThat  in  the  49th 
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sec.  of  ch.  5 1  of  the  25th  George  3,  (which  had  been 
alluded  to)  it  would  be  found  that  the  particular 
places  whence  and  where  such  coaches  are  autho- 
rized to  go,  and  the  number  of  miles  between  such 
places  shall  be  expressed  and  inserted  in  the  license. 
In  this  instance,  the  defendant's  coach  was  hired  off 
the  stand,  and  did  not  go  as  a  stage  but  as  a 
hackney  coach. 

.  Cur.  adv.  vult. 
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FU6B 

V. 
CbCKBAlf. 


Thomson,  Chi^ Baron.  The  question  for  the 
opinion  of  the  Court  is,  whether  in  this  case  the 
defendant  is  protected  by  his  stage  coach  license 
from  •■  accounting  to  the  fanner  of  the  post-horse 
duties  for  one  fourth  of  the  sum/received  by  him, 
as  the  fare  -  for  the  journey  which  has  given  ride  to 
the  present  action  [Aene  his  Lordship  reccfituiated 
the  facts  of  the  case.^ 

m 

Now  it  ^  appears  that  the  defendant  let  his 
coach  on  the  occanon  in  question,  to  Gooett,  to  go 
from  Plymouth  to  St^,  and.  to  bring  him  back 
agam :  And  although  that  place  be  on  the  road, 
and  within  the  distance  for  whidi  he  was  Kcensed, 
on  particular  occasions,  to  use  it  as  a  stage  coach, 
yet  taking  all  the  circumstances  of  this  case  into 
consideration,  we  are  of  opinion  that  by  such  extra- 
ordinary letting,  having  carried  him  to  Stoke  Church 
and  brought  him  back  again,  without  having  gone 
hb  stage,  he  falls  within  the'  provision  of  the  act 
creatmg  the  post-horse  duties ;  and  that  he  thereby 
became  liable  to  account  to  the  person  farming  those 

'duties^  for  one  fourth  of  tho  sum  received  by  him 

for 
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^815,      for  that  journey.    We  therefore  think  the  verdict 
Fugs      ^^^  ^^  plaintiff  for  1  ^.  3d.  is  right,  and  must  stand. 

Poslea  to  the  PlaiutiK 


Same  Day.  Cavenagh  and  others  V.  Such. 

Apvcel  This  was  an  action  on  the  case,  to  rocover  tbr 
the  siurd  of  a  value  of  a  parcel  of  notes,  charged  to  have  been  loit 
^d  b^ii!^^  ^y  ^  defendant,  to  whom  it  bad  been  mtrwlad 
the  porter  of  {^  delivery  at  the  place  of  its  address.    The  pkuQ* 

the  mn  where  j     1       j         •     ^   *  •  1.       c 

the  mail  ttopt,  tim  declared  against  him  as  a  common  porter  ot 

nmTt^s'to  9^^'  ^-  f^f  ^^  ^^  ^  certam  inn  cmlled  the 
carry  out  the  Lamb,  to  the  houses  and  abodes  of  the  persons  to 
Erought  by  whom  such  goods,  &c.,  brought  by  the  Bristol  mail, 
Sei^ng  for  "^8*^*  ^  diiwted ;— the  first  count  of  the  deda- 
such  dutya  ration  charged  the  defendant,  as  such  porter,  vitb 
sum  demand-  receiving  the  parcel,  on  an  undertaking  to  deliver  it 
^«/d^  ^afisly  at  the  banking-house  of  the  plaiitifis^  where 
notmake  such  it  was  directed ;— 4he  second  count  charged  a  siioilaf 
^^Su^n'  undertaking  far  a  certain  reasonable  reward  j^'Hbe 
sibkforitt    third  count  was  OB  the  pkin<^  causing  theparpel 

to  be  delivered  to  tlie  defendant^  to  be  aectvely 
kept  by  faim,  and  re-<lcliverBd  to  the  plaintift  at 
thenr  request; — ^tfae  fourth  count,  trover. 


tried  it  the  JTrJitsI  Suimncr  Ab- 

diet  for  ihe  plakitiA,  with  libsriy 

a  nonsittty  if  ike  Court  shooU 

^  decide 
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4€cid6  in  favour  of  the  defendatit,  on  the  fdldwing       ^815, 

and  others 

'The  plaintiffs  are  in  partnership  together,  as  ^J^^^ 
bankers.  They  have  a  bouse  of  business  at  Bristol^ 
and  another  at  Bath.  On  Friday^  the  4th  of 
December  1812,  a  parcel,  containing  a  bill  of  ex- 
ebangp  for  50/.,  and  promissory  notes  for  230/.; 
the  pr<^^erty  of  the  plainti£&,  (and  which  parcel 
ivas  dinscted  for  the  plaintiffs,  at  their  banking 
faqiise  at  J%tf A),  was  deliv^ed  at  Bristol  by  the 
plaintiift  derk,  to  one  JUch.  Bett«worthy  the  guar4 
of  the  Bristol  mail  <oach,  to  be  carried  from 
Bri$M'\Q  Bath.  The  guard  of  the  mail-coach  is 
the  servant  of  and  appointed  by  the  post-ofBGe,  and 
bas  notbiAg  to  do  with  the  proprietors  of  the  coach ; 
otither  has  he  the  care,  nor  does  he  intermeddle 
%vitfa  the  parcels  ordinarily  sent  by  the  coach.  The 
defendant  was  head  porter  at  the  Lamb  Inn^  in 
Bath,  at  which  house  the  Bristol  mail-coach  stops^ 
and,  as  such  porter,  he  has  the  charge  of  all  the 
parcels  brou^t  to  the  coadi-ci&ce,  there  to  be 
4eliv^ed  at  Bath  ;  and.  it  is  his  busines^^  ais  such 
porter,  to  deliver  auob  parcels  to  the  different  per-p 
sons  at  Bwthj  for  whom  they  are  directed.  The 
comtse  of  business  is,  when  a  couch  arrives,  the 
parcela  brought  by  it  are  tajcen  into  the  coach^ 
office,  checked,  and  narked  off  from  the  way-hiU, 
and  cofM  kito  a  bMk»  and  then  left  in  the  office, 
to  be  taken  out  by  the  porter*  The  porter  receiver 
1  d.  for  every  $d.  paid  for  porterage  of  aqy  parce!, 
the  remamder  is  the  profit  of  the  proprietors  of  the 
Lgmb  im,  for  bookjaig.    la  tbw  wayi  and  for 

putting 
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putting  passengers'  luggage  ipto  the  coach^  the 
Cavekaoh  defendant  was  remunerated  for  bis  services.    The 
and  others  defendant  had,  in  his  employ  as  under  porter,  one 
Such.      Minty^  who  was  hired,  and  also  paid  by  defendant 
fbr  his  sendees.    The  parcel  in  question  was  carried 
by  BettAocrth  from  Bristol  to  the  Lamb  Itm^  at 
Bath^  where  he  delivered  it  to  Minttfj  and  informed 
Minty  it  was  a  bank  parcel,  and  therefore  dewed 
it  might  be  immediately  delivered;  Minty  took 
the  parcel  to  the  coach-office  of  the  Lamb  Lm,  and 
informed  his  master,  the  defendant,  that  'Bettswortk 
brought  it,  and  said  it  was  a  valuable  parcel,  wbeo 
the  defendant  himself  marked  upon  it  8<^,  as  the 
sum  to  be  received  from  the  plaintiff,  for  its  deliveiy, 
and  after  so  doing  the  defendant  placed  it  under 
the  window  of  the  coach-office,  telling  Mmty  not 
to  take  that  parcel,  as  it  was  a  valuable  one,  and  he 
feared  he  might  lose  it     Minty  then  took  iuid 
*  delivered  the  other  parcels,  as  was  his  usual  duty ; 
the  parcel  in  question,  when  he  left  the  coach-office, 
he  s&w  lying  under  the  window  in  the  office.    The 
parcel  never  was  delivered  to  the  plaintiffii ;  but 
after  it  was  so  placed  under  the  window  of  the 
coach-office  was  lost.     Previously  to  and  at  the 
time  the  parcel  was  so  received  at  the  Lamb  Imij 
land  afterwaixls  lost  as  aforesaid,  there  was  a  public 
notice  hung  up  in  the  coach-office,  that  the  said 
proprietors  would  not  be  answerable  for  the  porters 
of  the  office.    The  proprietors  bad  since  discon^ 
tinned  such  notice,  but  it  was  up  at  the  time-  of  the 
loss  in  question.' 

'Ther^was  also  hung  up  there  another  public 

notice^ 
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notice,  that  the  proprietors  of  the  coach  would  not 

he  answerahle  for  parcels  above  the  value  of  5  /., .  Cavenaoh 

unless  entered  and  paid  for  as  such.'  ""*  othew 

Sdch. 

Giffard^  for  the  plaintifis.  The  general  rule  is,  ^""iviJSSjr^ 
that  a  person  receiving  a  parcel  to  be  carried  for  ^^  ^ 
rewardt  is  liable  to  his  employer  in  the  event  of  its 
loss:  but. the  ground  of  exemption  meant  to  be 
relied  on,  in  this  case,  is,  that  the  defendant  was  the 
servant,  for  that  purpose,  of  other  persons,  against 
i^hom  it  will  be  contended  that  this  action  should 
have  been  brought.  Those  persons  are  the  pi:o- 
prietcm  of  Ihe  coach ;  but  they  are  not  responsible 
in  this  case,  inasmuch  as  the  parcel  which  has  been 
lost  was  never  delivered  to  them  in  charge  to  be 
earned,  nor  was^  at  any  time  under  their  control 
-or  in  theur  custody ;  for  the  guard,  to  whom  it  was 
intrusted,  was  not  the  servant  of  the  proprietors, 
but  of  the  post-office :  nor  was  the  porter,  to  whom 
he  ^delivered  U, ,  their  servant,  for  the  purpose  of 
carrying  this  parcel,  but  an  individual  acting  inde- 
pendently and  of  himself, .  receiving  a  remune- 
ration for  his  trouble,  and  therefore  responsible, 
however  small  -that  remuneration,  Coggs  v.  Ber- 
nard(a).  To  authorize  the  distinction  taken  in 
this  case  between  the  porter  and  those  who  were 
said  to  be  his  employers,  that  part  of  the  case 
of  Whitfield  v.  Lord  Le  Despenser  (6)  was  cited ; 
where  Lord  Mamfield  distinguished  the  postmaster 
from  the  person  receiving  a  penny  to  carry  letters 

to  the  post-office,  and  from  the  sorter  acting  in  the 

• 

{a)  Ld.  Raym.  909.  (i)  CowperTdj. 

business 
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[1815.      business  of  his  department,  both  of  which  hitter 

Catxnaoh  ^^®  ^^^  ^  ^  liable  for  losses,   dthoo^  the 
and  others  former  was  not;    and  in  Mtddleltm  v.  Fowler  (c), 
Such.      ^^  plaintiff,  who  had  brought  an  action  for  the  loss 
,  of  his  luggage  as  a  passenger,  against  the  master, 

and  not  against  the  coachman,  was  nonstnted ;  tiie 
latter,  at  that  time  of  day,  not  being  \he  servant  of 
the  former  for  the  purpose  of  carrytug  goods  as 
well  as  persons,  the  conveyance  of  luggage  being 
then  an  accommodation  customarily  paid  for  beyond  . 
the  passenger's  fare.  It  is  also  a  material  fact  in 
this  case,  that  there  was  a  notice  in  the  coach*office, 
that  tiie  proprietors  of  the  inn  would  not  be  an- 
swerable for  the  conduct  of  the  porters. 

Thomson,  Chief  Baron^  suggested  that  the 
bailment  to  the  guaotl  might  not  have  been  com- 
pletely at  an  end  till  the  actual  ddivery  of  the 
parcel  at  the  place  of  its  destination,  and  whecber, 
in  that  case,  the  porter  might  not  be  regarded  as 
the  servant  of  the  guard. 

Williams,  C.  Jl,  contra^  contended  that  the 
parcel  had  never  been.ia  the  custody  of  the  pre^ot 
defendant,  for  the  purpose  of  carriage,  and  that  if 
it  had,  it  was  only  in  his  custody,  either  as  a  ser- 
vant of  the  proprietors  of  the  coach,  or  of  the 
master  of  the  Lam^  Inn,  and  that  therefore  this 
action  could  only  be  maintained  against  one  or  the 
other  of  those  parties — that  a  delivery  to  the  guard 
was  nothing  more  than  a  delivery  to  the  coach  by  bis 
hand  as  much  as  a  delivery  to  any  outside  pas- 

{c)  K  Salk.  282. 

senger, 
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senger,  for  the  purpose  of  handing  it  to  the  coachman 

would  have  been,  or  it  would  have  been  a  fraud  on  c^vwrAcit 

the  proprietors,  on  his  part,  as  of  course  neither  and  othen 

Goach  or  horses  belonged  to  him.     But,  in  fact,  the      swh. 

parcel  was  ultimately  deposited  in  the  coach-office 

at  the  Lamb  Inn,  where  Suchy  as  the  porter  of  that 

office,  marked  it  with  the  rate  of  carriage  to  be 

charged  as  a  parcel  brought  by  their  coach;  andN 

that  established  a  sufficient  custody  on  the  part  ' 

of  the   pn>prietors   of  the  coach^   to   fix   them 

with   responsibility  for  its   safe   delivery.     The 

case  of  Hyde  v.  The  Trent  ^  Mersey  Navigation 

Company  {d)y  goes  to  continue  the  re^onsibility  of 

carriers  to  the  door  of  the  address  to  which  goods 

are  destined ;  for  a  coach  cannot  go  from  house  to 

house ;  nor  should  a  bailor  be  necessarily  considered 

IS  contracting  with  every  subordinate  person  in  the 

employ  of  the  carrier.     BuUer  J.  said,  in  that  case,  , 

'^  The  carrier  is  bound  to  deliver  the  goods,  and 

'^  the  person  who  actually  delivers  them  acts  as  the 

^'  servant  of  the  carrier."   It  is  a  fair  criterion  of  the 

tttuation  of  the  porter  in  this  case,  that  he  received 

only  one  third  of  the  porterage  charged,  and  that  he 

accounted  for  the  remaining  two  thirds  to  the  lixid* 

lord  of  the  inn ;  and  that  is  a  decisive  test  of  the 

nature  and  of  the  fact  of  his  employment.   It  proves 

him  to  have  been  there  in  a  difierent  situation  from 

that  of  a  common  independent  porter,  whose  ser^ 

vices  any  one  might  engage,  and  that  he  was  merely 

the  porter  of  the  inn,  in  attendance  at  the  office,  for 

tile  service  of  the  coach ;  receiving  for  that  service  a 

mteable  compensation  as  fixed  by  bis  employers. 

(rf)  sT.Rep.  389. 

The 
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1815*  The  cases  cited  do  not  apply  to  the  distioction 
Cavbnagh  CLttempted  to  be  made  in  th«  present  instance, 
•ad  others  As  to  the  case  of  Middletan  v.  Fowler ^  in  those 
sJ'cK.  ^^y^  ^^  duties  of  a  stage-coach  proprietor  were 
more  limited  than  at  present  It  will  not  be  con- 
tended that  the  stage-coach  proprietor  would  not 
now  be  held  liable  for  the  loss  oi  parcels  received 
by  the  coachman^  to  carry  according  to  their  ad- 
dress. Ciark  V.  Grqff  4  Esp.  N.  P.  C.  177,  shows 
that  the  proprietor  is  answerable  for  luggage  re- 
ceived by  the  coachmaUi  to  be  carried,  although 
the  owner  be  a  passenger  at  the  time.  There  are 
other  cases  *  to  the  same  point  All  that  was  de- 
cided in  the  case  of  Coggs  v.  Bernard^  was,  that  a 
private  person  was  answerable,  if  he  undertook  the 
carriage  of  goods,  for  a  misfeasance^  though  there 
was  not  any  consideration ;  and  the  only  difference 
was,  that  a.  common  carrier  was  obliged  to  mider- 
take  the  carriage  of  goods,  and  a  private  person  was 
not  With  regard  to  the  disavowal  by  the  pro* 
prietors  of  their  responsibility  for  tlie  acts  of  their 
porters,  it  is.  in  law  a  mere  nullity;  they  might  as 
well  disavow  their  liability  for  the  misconduct  of 
their  coachman. 

6ri^r  J  replied,  (hat  as  to  the  porter  bebg  the  ser- 
vant of  the  guard,  Such  and  Betteswarth  might  cer- 
tably  unite  in  the  contract  for  safe  delivery,  and  it 
would  be  competent  to  the  plaintiff  to  adopt  that  joint 
engagement  The  terms  of  the  case  fully  satisfy  the 
second  count  in  the  declaration,  which  does  not 
charge  the  defendant  in  any  special  character,  but 
goes  on  the  naked  delivery  to  carry  for  reward.    If 

SI  person 
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e  person  engage  even  a  porter  at  an  inn  to  carry  a       1815- 
parcel,  that  does  not  make  the  landlord  liable  for  its   r. . , 
loss,    ^or  could  the  master  of  the  Lamb  Inn  have    and  others 
maintained  an  action  for  the  porterage  of  this  parcel       «  '°' 
if  it  had  been  duly  delivered.   Admitting  the  notice 
of  not  being  answerable  for  the  porters  to  be  a 
nullity,  it  at  least  shows  the  understanding  which 
subsisted  between  them  and  the  proprietors. 

Thomson,  Chief  Baron.    The  single  question 
IS,  whether  the  defendant  is  liable  to  account  to 
the  plaintiffs  for  the  loss  of  this  valuable  parcel 
[ilis  Lordship  then  stated  the  case^    It  is  expressly 
found,  that  the  defendant,  as  porter,  had  the  charge 
of  all  parcels  sent  by  the  coach,  and  was  the  agent 
of  the  proprietors  for  the  purpose  of  their  delivery 
to  the  places  whither  they  were  directed.    Although 
this  parcel  might  not  have  been  marked  off*  from 
the  way-bill,  that  does  not  exclude  the  fact  of  its 
being  entered  in  the  books  of  the  office  as  a  parcel 
sent  by  the  coach,  apd  to  be  taken  out  for  delivery 
by  the  porter.   Then  his  remuneration  for  that  duty 
is  small,  a  proportion  of  only  one  third  of  the  por- 
terage, the  remainder  belonging  to  the  proprietor  of 
the  Lamb  Inn^  who  (though  it  is  not  so  stated  in  the 
case)  i&  said  to  be  one  of  the  proprietors  of  the 
coach.    The  parcel  is  found  to  have  been  in  the 
coach-office,  and  to  have  been  marked,  off*,  but 
whether  the  Srf.  was   for  carriage  or  porterage, 
or  both,  two  thirds  Mxre  either  way  to  be   de- 
ducted, whether  as  the  share  of.  the  proprietors 
or  of  the  landlord.     It  seems,   the  parcel  was 
lost  while  resting  in  the  office.    Now  it  becomes 

Z  necessary 


f 
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1815.       necessary  to  consider  in  iivhat  character  the  defen- 
^  ^  _  dant  stood,  and  what  was  the  nature  oi  the  con- 

Cavenagh  ' 

and  others    tract     There  was  certainly  no  personal  contract 
g  ^*  on  the  part  of  the  plaintifik  with  the  defendant ; 

but  this  is  a  parcel  brought  by  the  coach,  and  de- 
posited in  the  office  in  the  common  course,  and 
therefore,  without  saying  where  any  responinbility 
attaches,  it  seems  to  me  to  be  impossible  to  maia- 
tain  the  present  action  on  the  ground  of  a  contract 
with  this  defendant  And  even  supposing  that  the 
notice  discharged  the  proprietors,  that  would  not 
cast  th.e  liability  on  the  porter. — On  the  facts  of 
this  case  then  I  think  we  should  order  the  pertea 
to  the  defendant,  and  that  a  nonsuit  be  entered. 

Graham.  The  plaintiffs  must  have  contracted 
with  one  of  three  sets  of  persons ;  first,  with  the  pro- 
prietors of  the  coach,  and  they  are  exempt  by  the  now 
legal  notice,  of  which  they  availed  themselves.  Next 
with  the  proprietors  oi  the'  inn,  against  whom  the 
hardship  would  be  great,  as  the  loss  was  not  attriba- 
table  to  them.    The  last  forlcMrn  experiment  is  made 

• 

against  the  porter.  Now  he  is  a  dependent  character, 
and  in  the  service  of  one  or  both,  and  dierefore  not 
a  common  carrier  to  whom  the  goods  were  bailed, 
but  the  servant  of  a  carrier,  receiving  one  thiid  of 
the  charges  for  porterage  as  a  reniuiieFBtion  for  \» 
services,  and  therefore  clearly  not  reaponsible. 

Wood,  ^tfrofi,  I  am  of  opinion  that  the  present 
action  cannot  be  maintained  against  this  defembint ; 
whether  it  is  maintainable  against  any  body,  I  do 

not  say;  I  have  bowevw  great  doubts  on  ttiat  point 

The 
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The  first  question  is,  What  was  his  character  in  the  ^ ]^^ 

transaction  ?  It  is  admitted,  that  where  a  carrier's  cavenagh 
servant  loses  goods,  the  action  should  not  be  against  ond  others 
him,  but  against  the  master.  Now  I  understand  the  g  J^„, 
defendant,  iuvthis  case,  to  be  in  the  situation  of  a 
servant  or  porter  to  the  prpprietor  of  the  inn, 
whose  business  it  was  to  deliver  the  parcels  sent  by 
the  coach ;  for  that  service  he  was  to  receive  i  d. 
in  3£/.,  and  the  other  2  rf.  was  to  be  received  by  the 
proprietor  of  the  inn ;  so  that  the  proprietor,  in  fact, 
receives  the  money,  and  out  of  it  allows  that  propor- 
tion in  the  nature  of  a  rate  of  wages.  The  defendant 
therefore  acted  merely  as  servant  of  the  proprietor ; 
and  if  any  action  be  maintainable  at  all,  in  this  case, 
it  should  have  been  brought  against  the  proprietor 
of  the  inn,  according  to  Mr.  Giffbrd's  argument ; 
but  I  give  no  opinion  on  that  part  of  the  case. — It 
is  said,  the  master  of  the  inn  could  not  support  an 
action  for  the  porterage,  but  that  I  much  doubt. 
On  the  whole,  I  am  of  opinion  that  the  plaintiff 
sfaoiild  be  nonsuited. 

Richards,  Barm.  1  entirely  concur,  because 
it  is  impossible  not  to  say  that  the  porter  is  merely 
a  servant  in  this  case,  and  therefore  not  responsible. 

Postea  to  the  defendant 


z  2  .  The 
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The  King  "s^.  the  Sheriffs  of  London^ 

Saturday,  , 

May  c.  m  a  cause  of 


^ ^ ' 


Parlett  v.  Barnett. 


toKSIt*  Owen,  on  the  part  of  the  plaintiff,  showed 
must  appear  cause  against  a  rule  n/>i,  which  had  been  obtained 
that  all  ihc  by  Campbell  on  a  former  day,  to  set  aside  an  order 
ha^'^*  for  an  attachment  to  be  issued  against  the  Sheriffs 
fworn.  of  London,  for  not  bringing  in   the  body  of  the 

A  defend-    defendant  pursuant  to  rule,  on  the  ground  of  ir- 

ant  may  be  ,     .  ° 

rendered  regularity, 

during  the 
whole  of  the 

thcniie^to*^^  He  first  took  a  preliminary  objection  to  theaffi- 
bring  in  the     davit  made  in  support  of  the  application  for  the ' 

body  expires.  ,         ,  .  ,  ,  111  «•  1     • 

present  rule,  which  was,  that  though  the  affidavit 
is  not^om-  ^^  ^^  made  by  two  persons,  it  was  not  expressed  in 
tuaJ^tiu'^  *%•  the  jurat  that  both  the  deponents  had  been  sworn*; 
served.  and  that  in  the  King's  Benchf  according  to  ^e 

The  Court   rule  of  Court,  it  was  necessary  that  the  names  of 
ana^chment  ^^  deponents  swom  should  be  expressed  in  the 

payment  of 
costs,  if  the 

defendant  It  was  answ*ered,  that  the  present  affidavit  ba?iog 

has  been  ren- 
dered on  the 
evening  of 
the  last  day  *  The  affidavit  was  signed  bj  both  deponents,  but  the 

of  the  rule,      j^rai  was  merely,  "  Swom  at  my  house  in  Guildford  Street, 

given  eiriy       ^^  ^^^  ^^  ^  ^^7  ^^^5i  before  me.    R.  Graham." 
nextmommg.  t^^ 
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been  «worn  before  a  Baron,  the  Court  would  pre*  ,     *^*5-    , 

sume  it  to  have  been  complete; — that  it  was  not    The  Kino 

required  by  the  practice  of  this  Court  that  the  ^       ''• 

deponents  should  be  expressly  named  in  the  jurats  ^f  London 

nor  was  it  usually  done  * ;  but,  by  in  a  cause  of 

Parlett 

V. 

Thomson,  Chief  Baron.  An  answer  so  sworn  Barnstt. 
would  certainly  not  be  received ;  whatever  the 
practice  may  have  hitherto  been,  it  would  be  an 
useful  and  proper  regulation  that  all  the  deponents 
should  be  stated  to  have  been  sworn.  Let  it  be 
considered  a  rule  therefore,  in  future,  that  it  must 
appear  by  the  jurai  of  every  affidavit,  that  it  has 
been  sworn  by  all  the  deponents. 

Owen  then  proceeded  to  show^  that  the  attach- 
ment had  been  regularly  obtained.  He  stated, 
that  the  Sheriffs  hiad  been  ruled  to  bring  in  the 
body  on  the  24th  of  j4prily  and  that  that  ru}e  ex- 
pired on  the  28th,  which  brought  the  Sheriff  into 
contempt,  on  the  rising  of  the  Court  on  that  day; 
that  the  defendant  was  not  rendered  till  the  evening 
of  the  28th,  when  the  instructions  for  attachment 
must  have  been  prepared,  which  was  moved  for 
and  obtained  at  the  sitting  of  the  Court  on  the 
morning  of  the  29th ;  and^  that  no  notice  had  been 
^ven  of  the  surrender  till  the  29th;  which,  by 
analogy  with  the  justification  of  bail,  being  incom- 
plete till  the  rule  for  allowance  be  served,  Rej^  v. 
Sheriff  of  Middlesex  (a)  could  not  be  deemed  a 

*  And  so  certified  b  j  the  Deputy  Clerk  of  the  Pleas. 

(a)  4  T.  R.  493- 

%  3  perfect 
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^^^5*    ^  perfect  render  * :     And  that  at  all  events  the  at- 

TheKiNG    tachment   having  been  obtained »   the  defendant 

v«   ,      could  not  be  allowed  to  make  the  present  motbn 

of  \,onTok,  ^'^'h  effect  till  the  costs  had  been  tendered,  ac- 

in  a  cause  of  cording  to  the  case  of  the  King  v.  the  Sheriff  of 

Parlett     Middlesex  (4). 


V. 

Bark  Kit. 


CampbeU^  on  the  other  side,  submitted,  that  the 
defendant  had  the  whole  of  the  28th  to  surrender; 
and  that  the  notice  was  served  as  early  as  tan 
minutes  past  ten  in  the  morning  of  the  99th,  as 
appeared  by  the  affidavits ;  and  that  an  offer  was 
then  made  to  pay  the  costs  of  the  attachment,  and 
refused. 


Per  Curiam. 


Rule  absolute,  on  payment  of 
costs  of  the  attachment,  and 
of  showing  cause. 


*  The  Master  being  referred  to,  reported,  thai  a  surronder 
was  not  complete  till  notice  given. 

{h)  I  Taunton  56. 


King 
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KlVG    V.    Price,  Saturday, 

Mau  6. 
^ ^ 


Owen  had  obtained  a  rule,  calling  upon  an  On  motion 
attorney  in  the  country,  to  show  cause  why  he  mLTfor^not 
should  not  pay  to  the  plaintiff  a  sum  of  money  payjng  money 

under  a  prc« 

which  he  had  received  for  him,  from  the  defendant  viou>  order 
in  the  above  cause ;  and  why  he  should  not  pay  the  ^^  t^l^^* 
costs  of  that  application,  and  answer  the  matters  ""^^V^^  ^^^ 
of  the  affidavit  on  which  it  was  founded ;  and  no  the  former 
cause  being  shown,  the  rule  was  made  absolute  on  ™Jfse  wbyXt 

affidavit  of  service.  money  and 

the  Costs  of 
such  applicsi-  . 

The  plaintiff  having  got  the  costs  taxed,  made  a  not  be  paid, 
personal  demand  on  the  attorney,  in  due  course,  of  ^^,  against 
the  sum  and  costs,  and  neither  bemg  paid,  no  cause  has 

.  been  shown : 
the  rule  for  the 

Owen  now  moved  for  an  attachment  against  him,  attachment 
and  submitted,  that  he  was  entitled  to  move  for  it  ed  absolutely 
absolutely  in  the  first  instance ;  and  that  the  attor-  iMtoncc?^ 
ney,  under  such  circumstances,  ought  not  to  have 
the  indulgence  of  a  rule  to  show  cause ;  for  although 
he  admitted,  *that  in  general  where  an  attachment 
is  moved  for,  for  non-performance  of  an  order  of 
the  Court,  in  all  cases,  except  for  non-payment  of 
costs  under  the  Master's  allocatur^  it  should  be 
through  the  medium  of  a  rule  to  show  cause,  as 
was  held  in  Chaunt  v.  Smart  (a) :  yet  in  this  case 

faj  1  B.  and  P.  477. 

z  4  the 


342 


1815. 
King 
Price* 


CASES  IN   THE  EXCHEQUER, 

the  attorney  had  already  had  full  opportunity  to 
do  so  under  the  original  rule,  when  he  ought  to 
have  given  any  reason  which  he  might  have  had, 
for  not  complying  with  that  rule;  but  having  shown 
none,  the  Court  would  conclude  that  he  could  not 
show  sufficient  cause ;  and  being  ordered  by  the 
rule  to  pay  the  money,  in  the  event  of  his  not 
doing  so,  the  Court  would  go  as  far  in  enforcing 
obedience  to  their. own  order,  as  they  would  in 
support  of  the  authority  of  the  Master's  allocatur^ 
in  which  case  it  was  the  constant  practice  to  make 
the  rule  absolute  in  the  first  instance.  He  movedi 
therefore,  that  they  would  do  so  here  on  the  non- 
payment of  the  money  ordered  to  be  paid  by  the 
rule,  after  having  been  regularly  demanded,  al- 
though it  was  coupled  with  the  non-payment  of 
costs,  in  pursuance  of  the  Master's  allocatur. 

The  Court  admitted  the  propriety  of  the  appli- 
cation, and  made  the 

Kule  absolute  in  the  first  instance  {b). 


(J)  Vid.  GifFord  v.  Gifford,  Forrest's  Exch.  C.  80,  where  the 
Master  certified  to  the  Court,  that  when  an  attachment  is 
moved  for  on  non-payment  of  costs,  pursuant  to  an  award  iind 
allocatur,  there  must  be  a  rule  to  show  cause*  Timmings  v> 
Platherwlcke,  (there  cited)  T.  40  Geo.  3. 


KUSHFOBTH 


EASTER  TERM,    55  GEO.  Ill,  343 

1815- 


RusuFORTH  V.  Beatson  and  others,  ^onday. 

May  8. 

Dyson  v.  same. 


This  action  was  brought  in  December y  1814,  by  of  Hmitadon 
the  plaintiff,  who  was  in  the  woollen  trade,  in  the  of  actions 
parish  of  Halifax^  against  the  chief  constables  and  fhrhuiSred* 
two  other  of  the  -  inhabitants  of  the  hundred  of  ^^^^^^^""^ 

cryact,s7£/ts. 

'^S^^^SS  ^^^  Morleyy  in  the  West  Riding  oi  the  ch.  13,  for  the 
county  of  Yorky  for  the  recovery  of  86/.  6^.  8  J.  fndemidfying 
for  damage  done  to  his  mill  by  the  rioters  in  1812,  ?^Pf^  "*^* 

J      .1  •  •  r.x  *  bed,  held  not 

under  tlie  provisions  of  the  statutes  *.  to  have  been 

rpi       adopted  by  tlie 
ine   riot  act,  ist 
Geo,  I,  ch.  5, 

•  The  following  abstract  of  the  several  statutes  may  serve  ^quent* 
to  elucidate  this  case.  The  27  Elizabeth^  ch.  13,  referred  to  sututei,  as  a 
by  the  subsequent  acts,  extends  the  provisions  of  the  earlier  n^cesaary  con- 
statutes  of  hue  and  cry,  for  indemnifying  the  party  robbed —  ^j^^ir  refbrence 
provides  f<)r  the  reimbursement  of  the  inhabitints  of  hundreds  to  the  27  EJm. 
sued  for  damages,  by  contributory  taxation  and  levy  on  the  andthat^the 
other  inhabitants,  and  limits  the  period  mthin  which  the  ^^^y^  manner 
action  against  the  hundred  shall  be  brought,  to  one  year  afler  &c.**  are  con- 

the  robbery   committed.     By  the  1st  Geo.  1.  stat.  2.  ch.  5.  fin«l  to  the 

,    ^    ,  .    .       "^  ^  mode  of  reun* 

sec.  4,  (the  not  act)  it  is  enacted,  that  persons  unlawfully,  &c.  bursing  the 

assembling  and  demolishing,  or  pulling  down  or  beginning  to  person  dam- 
demolish  or  pull  down,  any  church  or  chapel,  or  any  dwelling-  !!!L^2?of 
bouse,  barn,  stable,  or  other  outhouse,   shall  be  adjudged  damages, 
guilty  of  felony,  without  benefit  of  clergy ;  and  by  sec.  6,  an      In  the  case 
action  is  given  to  the  party  damnified  by  such  persons  to  litjQjj^of  ^[^* 
recover  damages  against  any  two  or  more  of  the  inhabitants  worics  of  mills, 
of  the  hundred  wherein,  ^c.  to  be  raised  and  levied  on  the  the  detennln* 
inhabitants  of  such  hundred,  and.  paid  to  such  plaintiff  in  the  works 

such  manner  and  form,  and  by  such  ways  and  means,  as  are  destroyed  be- 
longed to  the 
niill,  or  were,  independent  of  it|  forms  a  question  for  the  juiy>  whose  findmg  will 
be  conclusive  of  that  fact. 

^  provided 


Price* 


CASES  IN   THE   EXCHEQUER, 

the  attorney  had  already  had  full  opportunity  to 
Kino       ^^  ^^  under  the  original  rule,  when  he  ought  to 
TV  have  given  any  reason  which  he  miglit  have  had, 

for  not  complying  with  that  rule;  but  having  shown 
none,  the  Court  would  conclude  that  he  could  not 
show  sufficient  cause ;  and  being  ordered  by  the 
rule  to  pay  the  money,  in  the  event  of  his  not 
doing  so,  the  Court  would  go  as  far  in  enforcing 
obedience  to  their. own  order,  as  they  would  in 
support  of  the  authority  of  the  Master's  allocatur^ 
in  which  case  it  was  the  constant  practice  to  make 
the  rule  absolute  in  the  first  instance.  He  moved, 
therefore,  that  they  would  do  so  here  on  the  non- 
payment of  the  money  ordered  to  be  paid  by  the 
rule,  after  having  been  regularly  demanded,  al* 
though  it  was  coupled  with  the  non-payment  of 
costs,  in  pursuance  of  the  Master's  allocatur. 

The  Court  admitted  the  propriety  of  the  appli- 
cation,  and  made  the 

Rule  absolute  in  the  first  instance  {b\ 


{h)  Vid.  GifFord  v-  Gifford,  Forrest's  Exch.  C.  80,  where  the 
Master  certified  to  the  Court,  that  when  an  attachment  u 
moved  for  on  non-payment  of  costs,  pursuant  to  an  award  and 
allocatur,  there  must  be  a  rule  to  show  cause.  Timmings  v* 
^latherwicke,  (there  cited)  T.  40  Geo.  3. 


KUSHFORTH 


EASTER  TERM,    55  GEO.  Ill,  343 

1815- 


RUSHFORTH   V.    BeATSON    and   others,        .  ^anday, 

Dyson  v.  same. 


This  action  was  brought  in  December y  1814,  by  of  Hmitadon 
the  plaintiff,  who  was  in  the  woollen  trade,  in  the  of  actions 
parish  of  Halifaxj  against  the  chief  constables  and  Srhun^k-cd 
two  other  of  the  •  inhabitants  of  the  hundred  oi^J^^l^;^^^ 
Agbrigg  and  Morky^  in  the  West  Riding  of  the  ch.  13,  for  the 
county  of  JKor/r,  for  the  recovery  of  86/.  6^.  Sd.  mdemi^fying 
for  damage  done  to  his  mill  by  the  rioters  in  1812,  ?ji?'^  ^^' 

^  ^  J  '  bed,  held  not 

under  the  provisions  of  the  statutes  *.  to  have  been 

rpt       adopted  by  tlie 
•■■"^   riotacty  itt 
Geo.  I,  ch.  5, 

•  The  following  abstract  of  the  several  statutes  may  serve  ^quent***  " 
to  elucidate  this  case.     The  27  Elizabeth,  ch,  13,  referred  to  statutes,  as  a 
by  the  subsequent  acts,  extends  the  provisions  of  the  earlier  necessary  con- 
statutes  of  hue  and  cry,  for  indemnifying  the  party  robbed —  thcir^rlfcrencc 
provides  for  the  reimbursement  of  the  inhabit?mts  of  hundreds  to  the  27  i^. 
sued  for  damages,  by  contributory  taxation  s^d  levy  on  the  ^nd^^atthc 
other  inhabitants,  and  limits   the  period  within  tohich  the  ^n^ji  manner 
action  against  the  hundred  shall  be  brought y  to  one  year  afler  &c/*  are  con- 
the  robbery  committed.    By  the  ist  Geo.  1.  stat  2.  ch.  5.  ^"^  to  ^ 
sec.  4,  (the  riot  act)  it  is  enacted,  that  persons  unlawfully,  &c.  bursing  the 
assembling  and  demolishing,  or  pulling  down  or  beginning  to  person  dam- 
demolish  or  pull  down,  any  church  or  chapel,  or  any  dwelling-  JlLj-g^Qf  * 
house,  bam,  stable,  or  other  outhouse,   shall  be  adjudged  damages, 
guilty  of  felony,  without  benefit  of  clergy;  and  by  sec.  6,  an      In  the  case 
action  is  given  to  the  party  damnified  by  such  persons  to  jj^j^^  ^f  ^^  * 


reun- 


^ecover  damages  against  any  two  or  more  of  the  inhabitants  works  of  mills, 

of  the  hundred  wherein,  ^x.  to  be  raised  and  levied  on  the  \^^  dctennln- 

inhabitants  of  such  hundred,  and,  paid  to  such  plaintiff  in  ^he  works 

such  manner  and  form,  and  by  such  ways  and  means,  as  are  destroyed  be- 
longed to  the 
mill,  or  were  independent  of  it»  forms  a  qvpstion  for  the  jury*  whoM  finding  will 
be  conclusive  of  that  fact. 

^  provided 


Price* 


CASES  IN   THE   EXCHEQUER, 

the  attorney  had  already  had  full  opportunity  to 
Kino       ^^  ^^  under  the  original  rule,  when  he  ought  to 
IV  have  given  any  reason  which  he  might  have  had, 

for  not  complying  with  that  rule;  but  having  shown 
none,  the  Court  would  conclude  that  he  could  not 
show  sufficient  cause ;  and  being  ordered  by  the 
rule  to  pay  the  money,  in  the  event  of  his  not 
doing  so,  the  Court  would  go  as  far  in  enforcing 
obedience  to  their. own  order,  as  they  would  in 
support  of  the  authority  of  the  Master's  allocatur^ 
in  which  case  it  was  the  constant  practice  to  make 
the  rule  absolute  in  the  first  instance.  He  moved, 
therefore,  that  they  would  do  so  here  on  the  non- 
payment of  the  money  ordered  to  be  paid  by  the 
rule,  after  having  been  regularly  demanded,  al- 
though it  was  coupled  with  the  non-payment  of 
costs,  in  pursuance  of  the  Master's  allocatur. 

The  Court  admitted  the  propriety  of  the  appli- 
cation, and  made  the 

Rule  absolute  in  the  first  instance  (b). 


{b)  Vid.  GifFord  ip.  Giffbrd,  Forrest's  Exclu  C.  80,  where  tbe 
Master  certified  to  the  Court,  that  when  an  attachment  is 
moved  for  on  non-payment  of  costs,  pursuant  to  an  award  and 
allocatur^  there  must  be  a  rule  to  show  cause.  Timmings  v* 
^latherwicke,  (there  cited)  T.  40  Geo.  3. 


KUSHFOBTH 


EASTER  TERM,    55  GEO,  IIL 


RusuFORTH  V,  Beatson  and  others,  ^anday. 

May  8. 

Dyson  v.  same. 


This  action  was  brought  in  December^  1814, by  ofHmitedon 
the  plaintiff,  who  was  in  the  woollen  trade,  in  the  of  actions 
parish  of  Halifax^  against  the  chief  constables  and  Se^huiSred 
two  other  of  the  •  inhabitants  of  the  hundred  of  ^^  ^^^^.^^""^ 
Agbrigg  and  Morky^  in  the  Wtst  Riding  of  the  ch.  13,  for  the 
county  of  Vork,  for  the  recovery  of  86/.  6^.  8rf.  mdSniUfying 
for  damage  done  to  his  mill  by  the  rioters  in  1812,  tcd^'^"*^* 
under  tlie  provisions  of  the  statutes  *.  to  have  been 

rpi       adopted  by  tlie 
•■•"^   riot  act,  I  St 
do,  I,  ch.  s, 

•  The  following  abstract  of  the  several  statutes  may  <erve  J^qugnt***  " 
to  elucidate  this  case.     The  27  Elizabeth^  ch.  13,  referred  to  statutes,  as  a 
by  the  subsequent  acts,  extends  the  provisions  of  the  earlier  necessary  con- 
statutes  of  hue  and  cry,  for  indemnifying  the  party  robbed —  thcir^fcrence 
provides  for  the  reimbursement  of  the  inhabitants  of  hundreds  to  the  27  ££k. 
sued  for  damages,  by  contributory  taxation  snd  levy  on  the  andthat^the 
other  inhabitants,  and  limits   the  period  toithin  tohich  the  ^^^j^  manner 
action  against  the  hundred  shall  he  brought^  to  one  year  after  &c."  are  con- 
the  robbery   committed.     By  the   ist  Geo.  1.  stat.  2.  ch.  5.  ^n^to^bf 
sec.  4,  (the  riot  act)  it  is  enacted,  that  persons  unlawfully,  &c.  bursing  the 
assembling  and  demolishing,  or  pulling  down  or  beginning  to  person  dam- 
demolish  or  pull  down,  any  church  or  chapel,  or  any  dwelling-  JJ^LovcnTof  ^ 
house,  bam,  stable,  or  other  outhouse,   shall  be  adjudged  damages, 
guilty  of  felony,  without  benefit  of  clergy ;  and  by  sec.  6,  an      In  the  case 
action  is  given  to  the  party  damnified  by  such  persons  to  u^j^jj  ^f  ^^  * 


^cover  damages  against  any  two  or  more  of  the  inhabitants  works  of  mills, 
of  the  hundred  wherein,  ^c.  to  be  raised  and  levied  on  the  t^*  dctennin- 
inhabitants  of  such  hundred,  and.  paid  to  such  plaintiff  in  the  works 

^uch  manner  and  form,  and  by  such  ways  and  means,  as  are  destroyed  be- 
longed to  the 
mill,  or  were,  independent  of  it,  forms  a  question  for  the  jury,  whose  finding  will 
be  conclusive  of  that  fact. 

^  provided 
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1815. 

King 
Pbice» 


CAS£S  IN  THE   EXCHEQUER, 

the  attorney  had  already  had  full  opportunity  to 
do  so  under  the  original  rule,  when  he  ought  to 
have  given  any  reason  which  he  might  have  had, 
for  not  complying  with  that  rule;  but  having  shown 
none,  the  Court  would  conclude  that  he  could  not 
show  sufficient  cause ;  and  being  ordered  by  the 
rule  to  pay  the  money,  in  the  event  of  his  not 
doing  so,  tlie  Court  would  go  as  far  in  enfordag 
obedience  to  their, own  order,  as  they  would  in 
support  of  the  authority  of  the  Master's  allocatur^ 
in  which  case  it  was  the  constant  practice  to  make 
the  rule  absolute  in  the  first  instance.  He  moved, 
therefore,  that  they  would  do  so  here  on  the  non- 
payment of  the  money  ordered  to  be  paid  by  the 
rule,  after  having  been  regularly  demanded,  al- 
though it  was  coupled  with  the  non-payment  of 
costs,  in  pursuance  of  the  Master's  allocatur. 

The  Court  admitted  the  propriety  of  the  appli- 
cation, and  made  the 

Rule  absolute  in  the  first  instance  (b). 


{b)  Vid.  Gifford  v.  Giffbrd,  Forrest's  Exch.  C.  80,  where  the 
Master  certified  to  the  Court,  that  when  an  attachment  is 
moved  for  on  non-payment  of  costs,  pursuant  to  an  award  and 
allocatur,  there  must  be  a  rule  to  show  cause.  Timmings  v* 
^latherwicke^  (there  cited)  T.  40  Geo.  3. 


KUSHFORTH 


EASTER  TERM,    55  GEO.  IIL 


Rusu FORTH  V.  Beatson  and  others,     ,  ^onday, 

'  May  8. 

Dyson  v.  same. 


This  action  was  brought  in  December^  1814, by  ofUmltation 
the  plaintiff,  who  was  in  the  woollen  trade,  in  the  ©factions 
parish  of  Halifaa^y  against  the  chief  constables  and  Se^huiSred 
two  otlier  of  the  ■  inhabitants  of  the  hundred  of  ^^  ^^« h^cand 

cryact,»7£/w. 

Agbrigg  and  Morley^  in  the  West  Riding  oi  the  ch.  13,  for  the 
county  of  York,  for  the  recovery  of  86/.  6^.  8rf.  mdemnifying 
for  damage  done  to  his  mill  by  the  rioters  in  1812,  ^^^u^"*^* 
under  the  provisions  of  the  statutes  *.  to  have  been 

rpt       adopted  by  tlie 
•^"^   riotacty  itt 
Geo,  I,  ch.  59 

•  The  following  abstract  of  the  several  statutes  may  serve  ^q^cnt* 
to  elucidate  this  case.     The  27  Elizabeth^  ch.  13,  referred  to  statutei,  as  a 
by  the  subsequent  acts,  extends  the  provisions  of  the  earlier  nfcesaary  con- 
statutes  of  hue  and  cry,  for  indemnifying  the  party  robbed —  thcir^fcrcnce 
provides  for  the  reimbursement  of  the  inhabitints  of  hundreds  to  the  27  Eim. 
sued  for  damages,  by  contributory  taxation  and  levy  on  the  ***~J?**^/. 
other  inhabitants,  and  limits  the  period  mthin  tohich  the  ,y^||  manner 
action  against  the  hundred  shall  be  brought^  to  one  year  afler  &c."  are  con- 
the  robbery   committed.     By  the   1st  Geo.  1.  stat.  2.  ch,  5*  ^"^  to  the 
sec.  4,  (the  riot  act)  it  is  enacted,  that  persons  unlawfully,  &c.  bursing  the 
assembling  and  demolishing,  or  pulling  down  or  beginning  to  person  dam- 
demolish  or  pull  down,  any  church  or  chapel,  or  any  dwelling-  ^^Lovmo£^ 
house,  barn,  stable,  or  other  outhouse,   shall  be  adjudged  damages, 
guilty  of  felony,  without  benefit  of  clergy ;  and  by  sec.  6,  an      ^^  the  case 
action  is  given  to  the  party  damnified  by  such  persons  to  Jition^fSe*" 
^cover  damages  against  any  two  or  more  of  the  inhabitants  works  of  mills, 
of  the  hundred  wherein,  ^c.  to  be  raised  and  levied  on  the  the  detennln- 
inhabitants  of  such  hundred,  and.  paid  to  such  plaintiff  in  the  works 

such  manner  and  form,  and  by  such  ways  and  means,  as  are  destroyed  be- 
longed to  the 
mill,  or  were,  independent  of  it»  forms  a  qupstion  for  the  |uiy>  whose  finding  will 
be  conclusive  of  that  fact. 

^  provided 


Price* 


CAS£S  IN  THE   EXCHEQUER, 

the  attorney  had  already  had  full  opportunity  to 
Kino       ^^  ^^  under  the  original  rule,  when  he  ought  to 
IV  have  given  any  reason  which  he  might  have  had, 

for  not  complying  with  that  rule;  but  having  shown 
none,  the  Court  would  conclude  that  he  could  not 
show  sufficient  cause ;  and  being  ordered  by  the 
rule  to  pay  the  money,  in  the  event  of  his  not 
doing  so,  the  Court  would  go  as  far  in  enforcing 
obedience  to  their. own  order,  as  they  would  in 
support  of  the  authority  of  the  Master's  allocatur^ 
in  which  case  it  was  the  constant  practice  to  make 
the  rule  absolute  in  the  first  instance.  He  moved, 
therefore,  that  they  would  do  so  here  on  the  non- 
payment of  the  money  ordered  to  be  paid  by  the 
rule,  after  having  been  regularly  demanded,  al- 
though it  wag  coupled  with  the  non-payment  of 
costs,  in  pursuance  of  the  Master's  allocatur. 

The  Court  admitted  the  propriety  of  the  appli- 
cation, and  made  the 

Rule  absolute  in  the  first  instance  (6). 


(J)  Vid.  GifFord  v.  Gifford,  Forrest's  Exch.  C.  80,  where  the 
Master  certified  to  the  Court,  that  when  an  attachment  is 
moved  for  on  non-payment  of  costs,  pursuant  to  an  award  and 
allocatur^  there  must  be  a  rule  to  show  cause.  Timmings  v* 
^latherwicke,  (there  cited)  T.  40  Geo.  3, 


KUSHFORTI 


EASTER  TERM,    55  GEO.  IIL 


RusuFORTH  V.  Beatson  and  others,     ,  ^onday. 

May  8. 

Dyson  v.  same. 


This  action  was  brought  in  December^  1814, by  of^^*i^t^"n 
the  plaintiff,  who  was  in  the  woollen  trade,  in  the  of  actions 
parish  of  HalifaXy  against  the  chief  constables  and  SrhundnSi 
two  other  of  the  -  inhabitants  of  the  hundred  of  ^^  ^^*,^'*"?^ 
Agbrigg  and  Morky^  in  the  Wtst  Riding  of  the  ch.  13,  for  the 
county  of  JKor/r,  for  the  recovery  of  86/.  6^.  8rf.  mdcmidfying 
for  damage  done  to  his  mill  by  the  rioters  in  1812,  Jhcpjrty  rob- 

^  .  .  "^  '  bed,  held  not 

under  the  provisions  of  the  statutes  *.  to  have  been 

rpi       adopted  by  tlie 
•■■"^   riotacty  ist 
Geo,  I,  ch.  Sp 

•  The  following  abstract  of  the  several  statutes  may  «erve  ^n^cnt* 
to  elucidate  this  case.     The  27  Elizahethy  ch.  13,  referred  to  statutei,  at  a 
by  the  subsequent  acts,  extends  the  provisions  of  the  earlier  nwesaary  con- 
statutes  of  hue  and  cry,  for  indemnifying  the  party  robbed —  thcir^refcrcnce 
provides  for  the  reimbursement  of  the  inhabit?mts  of  hundreds  to  the  27  MUk, 
sued  for  damages,  by  contributory  taxation  and  levy  on  the  ****Jjj^^/.^® 
other  inhabitants,  and  limits   the  period  voithin  xohich  the  ^^^.y^  manner 
action  against  the  hundred  shall  be  brought^  to  one  year  afler  &c."  are  con- 
the  robbery  committed.    By  the  1st  Geo.  1.  stat.  2.  ch.  5.  ^"^  *<>  ^*^ 
sec.  4,  (the  riot  act)  it  is  enacted,  that  persons  unlawfully,  &c.  bursing  the 
assembling  and  demolishing,  or  pulling  down  or  beginning  to  person  dam- 
demolUh  or  pull  down,  any  church  or  chapel,  or  any  dwelUng.  ^^^^'^ 
house,  barn,  stable,  or   other  outhouse,   shall  be  adjudged  damages, 
guilty  of  felony,  without  benefit  of  clergy ;  and  by  sec.  6,  an      In  the  case 
action  is  given  to  the  party  damnified  by  such  persons  to  jj^j^jj  ^f  ^^  " 
^cover  damages  against  any  two  or  more  of  the  inhabitants  works  of  mills, 
of  the  hundred  wherein,  ^c.  to  be  raised  and  levied  on  the  t^'  dctermin- 
mhabitants  of  such  hundred,  and.  paid  to  such  plaintiff  in  ^he  works 

such  manner  and  form,  and  by  such  ways  and  means,  as  are  destroyed  be- 
longed to  the 
mill,  or  were,  independent  of  it|  forms  a  question  for  the  juiy»  whoM  finding  will 
be  ^conclusive  of  that  fact. 


reim- 
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The  declaration  contained  six  counts :  the  three 
RusHFORTH  ^rs^  yveve  founded   on  the  statute  of  the  41st 
^'         Geo.  3.  ch.  24y  and  stated,  that  after,  &c.  to  wit, 
and  ^Aera    ^^f  ^  **>  *^*  divers  persons,  to  the  number  of 
V.         twelve  and  more,  being  then  and  there  unlawfully, 
'*°^®*       tumultuously,  and  riotously  assembled   together, 
to  the  disturbance  of  the  public  peace,  did  unlaw- 
fully, tumultuously,  and  with  force,  demolish  in  part 
a  certain  water-mill  of  said  plaintiff,  situate^  &c.  to 
wit,  the  walls,  doors,  windows,  window -frames, 
locks,  and  hasps,  affixed  and  belonging  thereto,  and 
part  of  the  said  water-mill  of  the  said  plaintifl^  and 
certain  works,  to  wit,  certain  shears,  frames,  ma- 
chines, and  straps,  to  wit,  twenty,  &c.  &c.  of  the  said 

provided  by  the  27  Eliz,  for  reimbursing  the  person  or  per- 
sons on  whom  any  money  recovered  against  any  hundred  by 
any  party  robbed  shall  be  levied*  The  8th  section  limits 
the  time  for  prosecuting  offenders  to  one  year.  The  9th 
Geo*  3*  ch.  29,  to  obviate  doubts  as  to  the  riot  act  extending  to 
the  demolition  of  mills,  enacts  that  the  demolishing,  or  begin- 
ning to  demolish,  &c  any  mill,  shall  also  be  felony ;  limiting  the 
prosecution  to  eighteen  months  from  the  time  .of  the  oflfence; 
but  that  act  not  having  given  the  party  damnified  by  such  demo- 
lition any  remedy  by  action  against  the  hundred,  the  4i8t 
Geo*  3.  di.  84,  was  passed  to  supply  that  omission;  and  by 
thi^  act,  the  same  power  to  sue  for  and  recover  damages 
against  the  hundred,  is  given  to  the  person  or  persons  dam- 
nified by  the  demolishing  or  beginning  to  demolish  any  mill, 
as  was  given  in  the  cases  enumerated  in  theast  Geo.  1,  and 
the  same  mode  of  reimburung  the  person  sued.  The  last 
statute  53  Geo.  3,  declares  that  the  bumhig  or  demolishing, 
wholly  or  in  part,^  any  building  or  erection  employed  in  carry- 
ing on  any  trade  or  manufactory  of  goods,  or  in  which  goods 
shall  be  warehoused  or  deposited,  shall  be  guilty  of  felony, 
gives  damages  to  the  party  injured,  by  reference  t6  the 
1  Geo.  1,  and  limks  Ae  siat  lor  sudi  damages  to  a  year. 

**  plaintifi^ 
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plaintiff,  belonging  to  the  said  water-mill,  of  great       iSij* 
value,  to  wit,  &c.  in  contempt,  &c.  to  the  great  J^      "       ' 
damage,  &c.  and  against  the  form,  &c.  whereof        f^. 
said  defendants,  who  then  were  and  still  are  four    Beatsok 
of  the  inhabitants  of  said  hundred,  afterwards,  to  ^Di^sor^ 
wit,  &c.  had  notice  whereby,  and  by  force,  See.  an         v. 
acticm  has  accrued  to  plaintiff,  being  the  party  in-      "°°^^' 
jured  and  damnified  thereby,  to  recover  against 
the  defendants,  bein^  &c.  his  damages,  by  him 
sustained,  by  demolishing  in  part  the  said  water- 
mill^  and  the  works  thereto  belonging ; — the  third 
for  demolishing  the  works  only;— the  fourth,  on 
1st  Geo.  1.  ch.  5,  for  unlawfully,  feloniously,  and 
with  force,  demolishing  a  certain  outhouse  of  plain- 
tiff, situate,  &c.  and  adjoining  to  a  certain  dwelling- 
house  of  said   plaintiff,  and  used  and  occupied 
therewith ;— the  fifth,  on  the  same  statute,  for  the 
demolition  of  part  of  a  certab  other  outhouse, 
adjoining  to  a  certain  other  dwelling-house  of  said 
plaintiff,  and  used  and  occupied  therewith,  to  wit, 
the  walls,  doors,  &c.  togetiier  with  divers  goods  and 
chattels  of  said  plaintiff,  to  wit,  ten  shears,  &c. ; — 
the  sixth  count,  on  the  same,  for  demolishing  a 
certain  other  outhouse,  Sic  omittmg  ^^adjoiningi 
''  &c."  and  the  walls,  &c. — Plea,  the  general  issue. 

Topping  had  obtained  a  rule  nisi  for  a  new  trial, 
contending,  that  to  bring  the  case  within  the  41st 
Geo.  3,  the  acts  which  occasioned  the  damage  to 
the  plaintiff,  should  have  been  laid  to  have  been 
feloniously  committed.  He  further  objected,  that 
the  frames,  shears,  and  other  machinery  destroyed, 
formed  no  part  of,  nor  in  point  of  law  could  be  said 

to 


IP. 
same. 
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,    ^^^5'    ^  to  have  belonged  to  the  plaintiff's  mill,  which  it 

RusHFORTH  ^^^  incumbent  on  the  plaintiff  to  prove  most  sa- 

V-  tisfactorily,  to  entitle  him  to  recover  damages  from 

and  otherg    ^^^  hundred  under  the  statute,  no  part  of  the  build- 

Dysoh      ing  or  mill  itself  having  been  demolished  or  pulled 

down  by  the  rioters,  whose  violence  was  solely 

directed  against  the  machinery;   and   he  finally 

mamly  insisted,  that   the  statutes  on  which  the 

action  was  founded  had  limited  the  period  within 

which  the  suit  must  be  commenced,  to  the  term 

of  a  year  from  the  time  of  the  damage  having  been 

sustained ;  the  first  of  Geo,  1 ,  had  done  so  by 

express  reference  to  the  27  £liz*y  in  which  the 

clause 


*  And  be  it  ftirther  enacted  by  the  authority  aforesaid,  That 
tf  after  the  said  last  day  of  c/u/y  one  thousand  seven  hundred 
and  fifteen,  any  such  church  or  chapel,  or  any  such  building 
for  religious  worship,  or  any  such  dwelling-house,*  banb 
stable,  or  other  out-house,  shall  be  demolished  or  pulled  down, 
wholly,  or  in  part,  by  any  persons  so  unlawfully,  riotously  and 
tumultuously  assembled,  that  then,  in  case  such  church, 
chapel,  building  for  religious  worship,  dwelling-house,  ban, 
stable  or  eut-house,  shall  be  out  of  any  city  or  town,  that  is 
either  a  county  of  itself,  or  is  not  within  any  hundred,  that 
then  the  inhabitants  of  the  hundred  in  which  such  damage 
shall  be  done,  shall  be  liable  to  yield  damages  to  the  person 
or  persons  injured  and  damnified  by  such  demolishing  or 
pulling  down  wholly  or  in  part;  and  such  damages  shall  and 
may  be  recovered  by  action  to  be  brought  in  any  of  his 
Majesty's  courts  of  record  at  Westminster^  (wherein  no  essoin, 
protection,  or  wager  of  law,  or  any  imparlance)  shall  be  al- 
lowed) by  the  person  or  persons  damnified  thereby,  against 
any  two  or  more  of  the  inhabitants  of  such  hundred,  such 
action  for  damages  to  any  church  or  chapel  to  be  brought  in 
Ibe  name  of  the  rector,  Ticar  or  curate  of  such  church  or 

AugA 
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tlause  of  limitation  of  the  action  against  the  hun-  ,     ^^^5» 
dred  is  first  enacted ;  and   that  the  subsequent  BusHroRTu 
statutes  had  adopted  that  clause  by  uniform  and         v. 
constant  reference  to  the  i  Geo.  i,  which  con-  ^^  others, 
struction    was   consistent   with  justice,   and  the      Dyson 
object  and  policy  of  those  statutes. 


chapel  that  shall  be  so  damnified,  in  trust,  for  applying  the 
damagesto  be  recovered  in  rebuilding  or  repairing  such  church 
or  chapel;  and  that  judgment  being  given  for  the  plaintiff  or 
plaintifl^  in  such  action,  the  damages  so  to  be  recovered  shall, 
at  the  request  of  such  plaintiff  or  plaintiffs,  his  or  their  execu- 
tors or  administrators,  be  raised  and  levied  on  the  inhabitants 
of  such  hundred,  and  paid  to  such  plaintiff  or  plaintiS,  in  such 
manner  and  form,  and  by  such  ways  and  means,  as  are  pro- 
vided by  the  statute  made  in  the  seven  and  twentieth  year  of 
the  reign  of  Queen  Elizabeth^  for  reimbursing  the  person  or 
persons  on  whom  any  money  recovered  against  any  hundred 
by  any  party  robbed,  shall  be  levied :  and  in  case  any  such 
.  church,  chapel,  building  for  religious  worship,  dwelling-house, 
bam,  stable  or  out-house  so  damnified,  shall  be  in  any  city 
or  town  that  is  either  a  county  of  itself,  or  19  not  within  any 
hundred,  that  then  such  damages  shall  and  may  be  recovered 
by  action  to  be  brought  in  manner  aforesaid  (wherein  no 
essoin,  protection,  or  wager  of  law,  or  any  imparlance,  shall  be 
allowed)  against  two  or  more  inhabitants  of  such  city  or  town; 
and  judgment  being  given  for  the  plaintiff  or  plainti£&  in  such 
action,  the  damages  so  to  be  recovered  shall,  at  the  request 
of  such  plaintiff  or  plaintifi,  his  or  their  executors  or  admi- 
nistratprs,  made  to  the  justices  of  the  peace  of  such  city  or 
town  at  any  quarter-sessions  to  be  holden  for  the  said  city  or 
town,  be  raised  and  levied  on  the  inhabitants  of  such,  city  or 
town,  and  paid  to  such  plaintiff  or  plaintifl^,  in  such  manner 
and  form,  and  by  such  wa3rs  and  means,  as  are  provided  by  the 
aaid  statute  made  in  the  seven  and  twentieth  year  of  the  reigat 
of  Queen  Elizabeth,  for  reimbursing  the  person  or  persons  ob 
whom  any  money  recovered  against  any  hundred  by  any 
party  r9bbed»  shall  be  levied. 

the 
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^8>»  Parke  and  Richardson  now  showed  cause  against 

RugHFORTH  ^'^  ^'^' — "^^^  objection  of  the  damage  not  having 
v>         been  laid  to  have  been  done  feloniously^  they  ar* 

and  oi^ni  g^®^>  should  have  been  made  (if  there  were  any 
Dtsoit  thing  in  it)  the  subject  of  a  motion  in  arrest  ci 
^*  judgment,  but  was  no  ground  for  obtaining  a  new 
.  trial.  Then  they  insisted,  that  the  determination 
of  the  question,  Whether  the  machinery  which  had 
been  destroyed  formed  part  of  the  works  of  the 
mill,  was  the  province  of  the  Jury  who  tried  the 
cause,  and  whcMn  the  Judge  had  considered,  from 
their  local  knowledge,  fully  competent  to  decide 
that  point ;  and  their  decision,  therefore,  must  now 
be  lield  to  be  conclusive.  Then  the  most  important 
question,  of  Whether  there  be  any  limitation  of 
time  for  the  bringing  actions  agakist  the  hufidred 
for  the  injury  done,  remains  to  be  considered.  Now 
there  is  certainly  no  such  limitation  expressed  in 
any  of  the  Acts  on  which  the  present  proceeding 
is  founded.  Tlie  prosecuiion  of  ofieaders,  iiMleed, 
18  expressly  limited ;  and  that  afibrds  an  argument, 
that  it  was  not  the  intention  of  the  Legislature  to 
restrict  the  bringing  actions,  or  that  would  also 
have  been  provided  for.  Then  it  becomes  a& 
^ject  of  inquiry,  Whether  the  slight  and  partial 
reference  to  Ae  27  EHz.  in  the  1st  Geo.  1,  adopts 
the  clause  of  limitation  contained  in  that  act.  On 
the  trials  Mr.  Justice  Ze  Blanc^  when  that  ot^ec- 
t»n  yfB»  takea^  expffesAed  huBtelf  to  be  of  a  coo^ 
Isary  cfinioiiv  and  ovemded  the  ^fe^eetiod,  hdldKng 
thM  fhi6  teferettce  did  tot  reach  the  clause  (tf 
Bmitation* 

It 


V 
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It  was  said,  that  the  same  opinion  had  been  held        ^815.   * 
by  Mn  Justice  Buller^  in  a  cause  tried  before  him  Ru^hfobtic 
at  the  Summer  Assizes  for  the  county  of  Surry ^  in         v. 
1 797-     That  case  was  an  action  against  the  hun-   and  oAere, 
dred,  for  damages  by  the   destruction  of  some      Dyson 
bouses  in  the  Borou^ ;  and  on  the  objection  being 
taken,  that  the  plaintiff  was  barred  by  the  statutory 
limitatipn,  hb  lordship  ruled  that  the  limitation 
related    only    to    the*  {tfosecution   of    offenders 
criminally  *. 

Topping, 

*  Marriott  t^.  Cooke  and  another. 

The  plaintiff  had  brought  an  action  against  two  of  the  in* 
hd[>itant8  of  the  town  and  borough  of  Southxaark^  to  recover 
damages  under  the  riot  act,  1  Geo*  1.  st.  2.  c.  5,  for  the  demo- 
lition of  his  house,  which  was  stated  in  the  declaration  to  be 
a  certain  dwelling-house  of  the  said  iS.  M.  This  action  was 
tried  before  Mr.  Baron  Hotkami  at  the  Summer  Assizes  for 
Surnf^  17969  when  the  House  appearing  to  have  been  not  in 
tile  possesiion  of  the  plaintiff^  but  of  another  person,  the  Judge 
directed  a  nonsuit ;  and  on  motion  made  next  term,  (Mich* 
37  Geo.  ^}  to  set  aside  the  nonsuit,  and  grant  a  new  trial,  the 
Court  of  C.  P.  refused  a  rule ;  BuUery  J.  saying,  that  if  the 
interest  in  the  house  was  special,  it  ought  to  have  been 
specially  stated* 

Hie  plaintiff  afterwards  (Tr.  37  6»  3,)  commenced  another 
action  for  the  same  damage  against  two  other  inhabitants  of 
the  town  and  borough,  which  came  on  to  be  tried  befbra 
Bulkr,  J.  at  the  Sununer  Assizes  for  Suny^  1797« — 1^®  I^e-  • 
fendant's  Counsel  objected  that  the  action  was  commenced 
too  late,  as  the  8th  section  of  the  statute  provides,  ^  that 
'f  no  person  or  persons  shall  be  prosecuted  by  virtue  of 
'*  that  Act,  for  any  offence  or  offences  committed  conCrary 
'*  to  the  same,  unless  such  prosecution  be  commenced  wMnB 
*'  twelve  months  after  the  offence  committedr' 

But 
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Toppings  in  reply,  in  addition  to  what  had  bceif 


V. 

Beatson 

and  others, 

Dtsok 

same. 


RusHFORTH  urged  on  the  former  occasion,  contended,  that  ail 

the  statutes  on  the  subject  matter  being  in  pari 
materidy  should  be  taken  together,  as  constituting 
an  entire  and  general  law ;  and  that  the  reference 
to  the  27  EUz.  by  the  riot  act,  was  not  slight  and 
partial,  but^geoeral  and  comprehensive ;  the  words 
of  the  sixth  section,  of  that  act  ^Mn  such  manner. 
*^  and  form,  and  by  such  ways  and  means  as  are 
"  provided  by  the  27  EUz.''  being  applicable  to 
every  .part  of  the  context  of  that  section,  and  em- 
bracing every  provision  adopted  by  that  section, 
in  common  with  the  27  EUz.  That  the  question  of 
the  damaged  machinery  being  part  of  the  workfrof 
the  mill>  was  for  the  consideration  of  the  Court,  as 

* 

depending  on  the  construction  of  an  act  of  par- 
liament on  the  facts  adduced  in  evidence,  and  should 
not  have  been  left  to  the  Jury.  He  submitted,  that 
the  damages  recoverable  were  in  nomine  pceme,  and 
as  such,  the  suit  should  be  limited  to  some  precise 
period,  lest  the  party  sued  should  be  deprived  of 
his  means  of  defence  b^  the  lapse  of  time,  and  the 
changes  incident  to  the  inhabitancy  of  the  hundred, 
composed,  of  course,  of  a  fluctuating  body:  and 
lest  the  burthen  should  fall  on  persons  who  at  the 
time  when  the  mischief  was  committed ,  formed  no 
part  of  the  hundred,  which  might,  at  the  time  of  the 


But  BuUeTf  J»  wag  dearly  of  opinion  that  this  section  mi- 
posed.  no  limitation  on  actions,  but  only  on  criminal  prosecu- 
tioD8«  He  said  the  defendants  on  the  record  had  committed 
Qo  offence  contraij  to  the  Act. 


The  plaiatiiff  ther^ore  obtained  a  verdict. 


actioa 
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action  brought,  consist  of  persons  i^ho  had  not  then 
resided  Uiere»  nvhile.  those  who  were  at  that  time 
actually  dwelling  in  the  hundred  might  have  removed 
elsewhere  :-r-that  the  object  and  effect  of  the  Acts 
warranted  such  a  construction ;  and  that  it  never 
coiild  have  been  intended  by  &e  Legislature  that 
the  prosecution  for  the  offence  should  be  strictly 
limited,  while  the  Action  giveti  to  recover  damages 
from  the  hundred  were  illimitable.  That  such  a 
construction  as  would  assume  the  adoption  of  the 
clause  of  limitation  to  have  been  in  contemplation 
of  the  Legislature,  was  further  confirmed  by  the 
52  Geo.  3.  ch.  130;  that  statute  declaring  that  the 
persons  firing  or  dedoolishihg  any  erection  or  build- 
ing, used  in  any  trade,  or  manufactory  of  goods, 
wares,  and  merchandises,  or  in  which  any  goods, 
&c.  sfaill  be  warehoused  6v  deposited,  shall  be 
adjudged  filons;  and  supj^Ues  to  the  party  datenified 
the  same  means  of  reimbursement  as  are  provided 
by  tjie.  1st  Geo.'  i,  but  at  the  same  time  expressly 
confines  the  suit  to  a  year  after  the  offence 
committed. 

Cur.  adv.  vult. 


RUSHFORTH 

V. 

Beatson 

and  others, 

Dyson 

V. 

same. 


Thobison,  Chief  Baron.  In  our  consideration 
of  this  case  we  have  looked  with  much  diligence 
into  all  the  several  statutes  on  the  subject;  and  our 
opinion  resulting  from  that  investigation  is,  that 
the  clause  of  limitation  of  the  period  within  which 
the  remedial  proceedings  against  the  hundred  are 
limited  to  be  commenced  by  the  27  Eliz.  ch.  13, 
is  not  adopted  by  the  1st  Geo.  1.  ch.  5,  nor  conse- 
quently by  any  of  the  subsequent  statutes ;  and  that 

A  A  there 
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there  is  therefore  no  restriction  now  in  force,  as  to 
the  time  of  bringing  the  action,  on  parties  entitled 
to  the  benefit  of  the  indemnifying  provisions  of  the 
later  acts.  The  reference  to  the  27th  Eliz.  intro- 
duced in  the  riot-act,  and  to  the  riot-act  in  the 
succeeding  statutes,  we  are  of  opinion  is  confined 
to  the  mode  of  raising  and  levying  the  damages 
recovered  in  the  action  against  the  hundred. 

On  the  other  point,  the  Court  considers  the 
question,  of  the  machinery  being  part  of  the  works 
of  the  mill,  as  having  been  properly  left  to  the  Jury, 
who  must  firom  local  knowledge  be  presumed  to  be 
competent  judges  of  that  fact,  and  that  their  de- 
cision is  conclusive.  .  I  take  it  for  granted,  ttat  the 
machinery  was  set  in  motion  and  worked  by  the 
operation  of  the  mill.  Our  judgment,  therefore, 
is,  that  both  rules  should  be  discharged. 


Per  Curiam. 


Rules  discharged. 


Dot 
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t)0E  er  dem.  Crutchfield  and  others  v.  Pearce.      Jifwov. 

A  VERDICT  was  found  for  the  plaintiff  (whose     A  devise 
lessors  were  the  trustee  and:  devisees  of  the  heir  i'y^thc^'Z^^^ 
at  law),  in  this  ejectment,  which  had  been  brought  *'  ^  ^o  g»ve 
against  the  devisee  of  Richard  Pearce,  (who  was  "ofaiimy^** 
devisee  of  the  original  testator)  and  tried  at  the  u^ods^and 
Lammas  assizes  for  the  county  of  Northampton  in  preceded  by  a 
1814,  subject  to  the  opinion  of  the  Court  on  the  dUtciyVoU^ 
following  case :  ^^'^^l^?  *j?^^« 

°  words  of  a 

manor  and 

'  Richard  Pearce,  Esquire,   being  seised  in  his  if ^frpS^^ 
demesne,  as  of  fee,  in  the  advowson  of  Husband's  |^  advowson  of 
Bosworthj  in  Leicestershire^  and  the  manor,  lands,  «« Boswortb,  ia 
tenements,,  and   hereditaments  sought  to  be    re-  !«\^/J.7'and 
covered  by  this  action  of  ejectment,  made  his  last  "  ^Y  manor 
will  and  testament  in  writing,  duly  executed  and  «  and  ail  my ' 
attested,  for  passing  real  estates,  in  these  words;  "  j5!|J?,J^^ 
"  In  the  name  of  God,  Amen.    I,  Richard  Pearccy  "  tonsbirer 
^^  of  the  parish  of  St.  Johnsy  JVestminstery  do  give  dent  to  cany 
"  and  dispose  of  all    my  xvortdly  goods  it  hath  fan*d8*inA?flr/A 
^^  pleased  God  to  bless  me  with,  as  follows:  I  give  ampttmsbire,  to 
'*  to  my  son  Thomas,  the   manor   of  Flamstead,  Xf^^o^l^  ^ 
"  and  all  my  lands  in  that  parish,  and  Martin's  ^^^^f^^' 
"  Farm  that  is  in  the  parish  of  Redburn ;  and  all  for  want  of ' 
"  rents  that  shall  be  due  at  my  death  ;  but  if  no  hcritamre^or 
"  child  bora  in  wedlock,  then  1  do  give  the  above  P^ye^ui^ » 

'  o  and  that  he 

only  took  an 
estate  for  life  in  the  lands  so  devised,  the  Court  givin?  ho  opinion  as  to  what 
eitate  he  took  in  the  advowson,  buldiug,  that  even  if  he liad  taken  a  fee  therein,  it 
would  not  have  altered  or  extended  the  effect  of  the  subsequent  devise  of  the 
lands ;  but  that  the  rule  of  law  must  prevail  against  the  a[^rent  hypothetical 
intention  of  the  testator. 

A  A  2  "to 
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"  to  my  son  Richard;  and  if  he  should  leave  no^ 

Doe  ex  dem.  "  ^^'^^  ^^^  *^  wedlock,  then  I  do  give  the  same 
Crutch-    "  to  my  son  Zacliory ;  and  if  he  should  have  no 
^'  child  born  in  wedlock,  then  I  do  give  all  my 
^'  lands  and  estates  in  the  counties  of  Hertford  and 
*^  Middlesex^  to  my  daughter  and  ber  heurs  for 
*'  ever.    I  do  give  to  my  son  Richard  the  perpetual 
^'  advowson  of  Husband's  Boswerth^  in  Ldcester- 
^^  shire^  andrm/  mamr  (f  Stanwiok^  and  all  fm/imd$ 
'^  in  Narthamptcnshire.    I  do  give  my  son  Za^^uay 
^*  all  my  freehold  hpuses,  and   all  my  leasehold 
^^  honses  at  my  death,  that  are  no  past  of  the  trad^ 
'^  that  are  in  ^e<^^miW/er,  or  the  county  of  ^Mi(fl^^^ 
'^  the  rents  and  profits  to  be  laid  out  in  4  per  cents. 
^*  in  trustees  names  for  his  use.  But  in  case  he  should 
"  not  claim  them  in  the  space  of  six  years  from 
^'  my  death,  then  my  will  is,  my  son  liiomas  sbafi 
*^  take  them  with  all  the  increase.     I  do  give  to 
"  my  dau^ter  my  dwelling  bouse  at  Redlna%  and 
''  all  other  houses  and  lands  that  I  now  have,  or 
^'  may  have  at  my  death,  with  all  goods,  plate,  and 
"  every  thing  on  the  premises,  with  all  my  jewels, 
''  and  all  lands  in  the  pari^  of  Redlmm.    I  da 
**  give  my  daughter  all  my  Long  Annuities,  and  aU 
"  my  Short  Annuities,  and  all  my  Bank  Stock,  and 
^'  all  my  5  per  cents,  and  all  my  Reduced  3  per 
*^  cents,  standing  in  my  name  at  my  death.    I  do 
''  give  all  my  South  Sea  Annuities  to  my  sob  Jtt- 
"  ehard  Pearce.  I  do  ^ve  my  son  Thomas  Pearce 
'^  three  parts  of  my  trade.     And  I  do  give  my  son 
''  Zachary  one  fourth  of  my  trade,  and  the  profits 
^^  to  be  kid  tiut  m  the  4  per  cents,   but  if  not 
^^  ckumed  in  sis  years  after  my  dead),  then  my 
"  will  is,  that  my  son  Thomas  shafl  taJce^die  sbaie 

"and 
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'^^  and  profits  to  himself,  of  all  the  trade,  and  all  ,    ^^^5- 

**  my  houses  in  JVestminster  and  Middlesex.     I  do  dq^  ^x  dem. 

"  give  my  house  and  lands  at  Auburn  in  JVilt"     Crutch- 

"  shire  unto  my  nephew  Richard  Pearce,     I  do 

'^  give  my  share  of  the  Margate  Assembly  Roams 

*^  unto  mtf  son  Thomas  Pearce.     I  do  give  to  my 

^^  sister  and  her  daughter,  lOo/,  each.     I  do  give 

*'  Ifiamas  Ptarce^  son  of  my  brother  Robert^  200  /. 

"  I  do  give '  to  my  brother  fFilUam's  three  sons, 

"  Richard,  William^  and  Thomas,  1 00  /•  each.   And 

'**  I  do  give  to  Mary  JVoodham,  100/.     I  do  give 

**  to  Mary  Dickinson  50/.  a  year  for  her  life,  out 

"  of  the  trade,  by  weekly  payments.     I  do  give  to 

"  John    Clark,   my  man,  10/.     I    do   give    my 

"  brewer  and  my  clerks  five  guineas  each.     And  I 

*'  do  give  all  my  servants,  that  are  in  my  house  at 

"  my  death,  five  guineas  each.     Thomas  Pearce  to 

"  have  my  dwelling-house,  and  the  goods  in  it  j  my 

^  plate  to  be  divided,  and  my  china,  between  my 

**  children.     And  I  do  desire  to   be   buried  at 

'^  Flamstead,  in  my  vault     And  I  do  direct  that 

^'  all  my  debts  and  legacies  to  be  paid,  and  my 

^'  funeral  expenses  to  be  paid.     I  do  appoint  my 

'^  son  Thomas,  and  my  son  Richard,   and    my 

^  daughter  Mary,  joint    executors    and  residue 

'^  legatees  to  this  my  will.     Richard  Pearce  (L.  S.) 

'^signed  in  the  presence  of  us,  thb  20th   May 

*'  *795-'    Anthony  Rohimm. — Euselnus  Sweet.^^ 

"  Josiph  Byles:' 


'  The  said  testator  died  in  January  1 800,  without 
havmg  altered  or  revoked  his  said  will^  ptherwise 

A  A  3  thin 
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]Si5^       than  by  the  said  codicil  *,  and  without  having  re* 

Doe  eTZl.  "^^^^^  *^  ^^^  CodiciL' 
Crutch- 

^  The  said  testator,  at  the  times  of  making  his  said 
will  and  codicil,  and  at  the  the  time  of  his  death, 
Pearce.  had  two  sons,  namely,  Thomas  Pearce  and  Richard 
Pearce  (his  son  Zachary  havihg  died  in  his  life- 
time), and  a  daughter,  namely  Mary^  now  the  wife 
of  John  HotchkisSy  all  named  in  the  will.' 

*  Thonias  Pearce y  the  eldest  son,  died  in  1802, 
without- lawful  issue,  but  having  duly  made  his  will, 
and  devised  all  his  real  and  personal  estates,  of 
every  nature  and  kind  whatsoever  and  wheresoever, 
and  such  real  and  personal  estates  which  he  might 
thereafter  acquire  by  any  means  whatever,  unto 
John  Crutchjield  (one  of  the  lessors  of  the  plaintiff), 
and  John  Emmett  (since  deceased),  in  trust,  to  be 
sold  for  the  benefit  of  his  two  natural  children,  who 
.  are  also  lessors  of  the  plaintiff/ 

*  Richard  Pearce^  the  second  son,  at  the  time  of 
the  date  and  execution  of  his  said  father  s  said  will 
and  codicil,  was  a  clergyman,  and  was  the  incumbent 
of  the  rectory  of  Husband's  Bosworth  aforesaid.' 

*  The  said  Richard  Pearce,  the  son,  afterwards, 
namely  in  January  18 14,  died,  having  duly  made 
his  will  in  writing,  and  thereby  devised  all  his  real 
estates  to  the  defendant.* 

*  The  codicil  has  been  omitted  from  this  case  in  consequence 
of  having  been  considered  irrelevant  by  the  Ld.  Chief  Baron. 
^     —-See  the  judgment. 

The 
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Theisolequestion  arising  on  this  case  was,  whether       1815. 
Richard  Pearce,  the  original  testator's  son,  took  Doe  ex  dem. 
an  estate  for  life  or  in  fee  in  the  lands  in  Norih-    Crutch- 
amptmshire^  under  the  devise  in  this  will,  and  it  was    and  others 
twice  argued  at  the  bar  on  the  25th  Nmember. 


Marriott  for  the  plaintiff,  and 
Denman  for  the  defendant ;  and  now  by 
Clarke  for  the  plaintiff,  and 
Copley ^  Serjtj  for  the  defendant. 

The  counsel  for  the  lessors  of  the  plaintiff  con^ 
tended  (citing,  in  support  of  their  propositions, 
amongst  many  others,  the  several  cases  noticed  \n 
the  course  of  this  summary  of  the  arguments),  that 
on  the  true  construction  of  this  m\\, Richard  Pearce, 
the  devisee,  took  an  estate  for  life  only :  insisting, 
that,  to  pass  a  fee,  words  of  limitation,  inheritance, 
or  perpetuity,  must  be  employed  by  the  testator  (a\ 
unless  there  be  other  words  in  the  will,  operating 
to  show  a  clear  intention  to  pass  a  fee,  or  unless  the 
devise  were  for  some  special  purpose,  which  it 
would  require  a  larger  estate  than  for  life  to  ef- 
fect (b) ;  nor  is  the  introductory .  clause  of  itself 
sufficient,  or  indeed  of  any  avail,  except  where 
much  more  comprehensive  than  this,  and  followed 
by  words  much  more  effectual  than  those  of  this' 

(a)  Right  V.  Sidebottom,  2  Doug.  759. — Roe  d.  Bowes 
V.  Blackett,  Cowp.  235, — Roe  ex  dem.  Kirby  v.  Holmes, 
a  Wys.  80. 

fbj  Doe  d.  Bates  v.  Clayton,  8  East  144,  per  Lord 
EUenborough. 

A  A  4  devise; 
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devise  (c) ;  that  an  heir  at  law  can  in  no  case  be 


FIELD 

and  otliers 
Pearce. 


Doe  ex  dem.  Considered  to  be  disinherited  by  a  testator  by  mere 
Crutch-  implication,  without  express  words,  or  manifest  in- 
tention, appearing  from  the  reasonable  construction 
of  the. will ;  and  that  where  there  is  doubt  the  heir 
is  always  considered  to  be  entitled  to  the  benefit  of 
it  {d).  '^  Land,**  (the  word  used  in  this  devise)  is  not 
alone  sufficiently  powerful  to  pass  an  inheritance  (e). 
If  the  words  of  a  will  may  be  satisfied  by  construing 
a  devise  to  be  only  of  an  estate  for  life,  it  cannot  be 
constructively  extended  against  an  heir  at  law  (J^. 
Now  there  is  nothing  like  an  intention  to  disinherit 
the  heir  at  law  manifested  on  the  face  of  this  will : 
and  the  devise  to  Richard  is  not  only  satisfied  by 
his  taking  an  estate  for  life  under  it,  but  it  is 
impossible,  according  to  the  established  rules  of 
construing  wills,  to  extend  the  effect  of  that 
devise,  so  as  to  give  him  a  greater  interest 
The  more  recent  case  of  Pake  v.  The  Archbuhcp 
of  Canterbury  (^g)  acknowledges  and  confirms  the 
earlier  doctrines  in  all  respects :  There,  the  testatrix 
gave  her  farm  and  lands  at  Royston^  to  the  Reve- 
rend Henry  Taylor^  his  heirs  and  assigns,  for  ever; 
and  also  gave  and  bequeathed  to  the  said  Reverend 
Henry  Taylor^  her  farm  and  manor  of  Eythorm 

(c)  Ibid.<^Den.  o.  Oaakin,  Cowp.  657, 

{d)  Gardner  v*  Sheldon,  Vaugh.  362.*^ Roe  d.  Hdllii^ 
V.  Yeud,  2  N.  R.  220. — Willes,  141. — Doe  d.  Briscoe  v.  Clarke, 

ib.  343. 

(ej  Right  V.  Sidebottom,  ante, 

(f)  Goodnight  v.  Barron,  1 1  East  229«-*-Che8ter  v.  Prin- 
ter, 2  P.  W.  355., 

(S)  HVes.  369. 

Cmrt\ 
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Qmrt;  and  the  Lord  Ckancelhr  held  that  the 

second  devise  passed  only  an  estate  for  life.  j)o£  ex  dem. 

Crutch- 

[Thomson,  Chief  Baron.    In  that  case  much      "^"^ 
reliance  was  placed  on  the  connecting  phrase  "  and         ^, 
also."]  '  Pkarck. 

Then  the  giving  the  perpetual  advowson  cannot 
control  the  subsequent  devise  of  the  lands,  even 
supposing  that  previous  epithet  to  have  been  used 
to  denote  a  perpetuity,  which  is  certainly  not  its 
import  in  legal  acceptance;  nor  can  the  intro- 
duction of  that  epithet  by  any  means  extend  the 
estate  given  in  the  advowson ;  for  quite  as  much 
would  have  passed  without  the  use  of  the  word 
perpetual.  It  is  moreover  a  species  of  property 
limitable  to  any  restriction  of  extent,  as  for  years, 
for  life,  in  tail,  or  in  fee ;  and  therefore  as  capable  of 
diversity  of  estate  as  any  other  species  of  freehold 
property. 

On  the  part  of  the  defendant,  it  was  insisted, 
that  according  to  the  intention  of  the  testator,  as 
obviously  apparent  from  the  general  tenor  of  the 
whole  will,  and  on  the  principles  deducible  from 
the  majority  of  the  cases  on  the  construction  of 
doubtful  devises,  the  devisee,  Richard  Pearce, 
took  an  estate  in  fee  in  the  property  devised  to 
him.  It  was  admitted,  that  without  the  aid  of 
the  introductory  part  of  the  will  to  explain  the  tes- 
tator's intention  of  giving  the  devisees  a  permanent 
interest,  by  parting  with  his  whole  estate,  the  deten- 
dant's  case  could  not  be  completely  sustained  ;  the 
word  goods,  there  used,  would  not  alone  be  capable 

of 
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of  conveying  a  fee ;  but  the  extensive  expression, 
*'do  dispose  .of  all  my  worldly  goods,"  used  by  a 
testator  in  contemplation  of  death,  and  immediately 
followed  by  an  absolute  devise  of  land,  may  surely 
be «  considered    as   equivalent  to    his   using    the 
word  estate. — Taking  the  whole  will  together,  this 
is  a  devise  of  an  estate  of  inheritance,  even  without 
words  of  limitation,  with  the  operative  efFe  c  of 
which  it  is  clear  that  this  testator  could  not  have 
been  acquainted;  yet  his  object  plainly  was  to 
provide  equally  and  permanently  for  all  his  child- 
ren, and  to  give  estates  of  inheritance  to  each. — 
To  sustain  the  proposition,  that  the  introductory 
words  might  be  used  as  explanatory  of  the  testator's 
intention  as  to  the  extent  of  tlie  devisp,  they  cited 
the  case  of  Pitman  v.  Stevens,  where  Lord  EUen- 
borough  said,  in  the  construction  of  wills  hardly  any 
words  are  to  be  found  of  so  inflexible  a  meaning 
as  not  to  bend  to  the  plain  sense  of  the  context  (A); 
that  so  explained,  a  devisee  might  take  a  fee  with- 
out words  of  limitation.  So  also  Roe  lessee  of  Shell 
v.  Pattison  (i),  wherein  Lord  EUenborough  adverted 
to  tlie  case  of  Doe  v.  Tqfield(k\  in  which  that  Court 
had  decided,  that  the  real  estate  passed  under  a 
devise  of  personal  estate,  if  it  were  clear  that  such 
was  the  intention  of  the  testator.     In  Loveacres  v. 
Blight  (/),  where  lands  were  ^ven  to  two,  freely  to 
be  possessed,  the  same  latitude  of  construction  was 


(A)  isEast  5io,and  Roe  dem.  Bates  v.  Clayton,  8  East  147. 

(t)  16  East  2Qiy  and  Doe  d.  Andrews  v.  Laincfabuij, 
11  East  390. 

{k)  11  East  946. 

(0  Cowp.35fl, 

adopted. 
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adopted,  although  the  implication  is  very  remote. 
Then  the  devise  of  the  land,  in  this  case,  is  pre- 
ceded by  a  devise  of  the  perpetual  advowson,  which 
is  forcibly  explanatory  of  the  testators  contem- 
plation of  a  perpetuity. 

[Thomson,  C.  B.  Perpetual  advowson  does 
not  carry  it.  farther  than  advowson:  any  thing 
short  of  advowson  is  the  next  presentation.] 

But  used  in  a  will  it  may  be  taken  as  indicative 
of  the  testator's  intention  to  give  as  large  an  estate 
as  he  could,  and  to  show  that  he  contemplated  a 
perpetuity ;  it  is  equivalent  to  the  words,  '^  habendum 
sibi  in  perpetuumj^  which  are  said  in  Litt.  b.  3. 
s.  586,  to  be  sufficient  in  a  will  to  pass  a  fee. 
And  there  is  a  material  fact  found  in  this  case, 
that  the  devisee  of  the  advowson  was,  at  that  time, 
the  actual  incumbent  of  the  living,  so  that  it  was 
analogous  to  a  devise  of  the  inheritance  to  a  tenant 
for  life,  for  otherwise  he  took  nothing. 

The  legal  axiom,  that  express  words  or  necessary 
implication  are  required  to  disinherit  an  heir,  has 
been  doubted  (ni) ;  and  in  Moore  d.  Tagg  v.  Hease- ' 
man  (w),  it  is  said  by  Lord  Chief  Justice  IVilles, 
that,  if  that  rule  were  to  be  taken  strictly  it  would 
overturn  a  great  many  resolutions ;  and  that  is  a 
case  which  very  considerably  relaxes  what  is  said 
to  be  the  rule  in  Gardner  v.  Sheldon.  And  Courts 
now  will  effectuate  the  intention  of  a  testator^  as  fax 

(m)  Roe  d.  Helling  v.  Yeud,  2  N.  R.  S91. 
(n)  Willes  140. 

as 
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as  it  is  an^rent  in  favour  of  a  de^see,  even  agsiost 
Doe  ex  dem,  ^^  b^>  as  in  the  ease  of  Bewea  v.  Bkckettj  cited 
Crutch-    on  the  Other  aide^  where,  in  support  of  that  doctrine, 
md'o^rs    ^*  ^  expressly  held  by  Lord  Mansfield^  that  if  such 
V.         an  intention  appear  as  is  sufficient  to  satisfy  the 
Fri^c«.     conscience  of  the  Court,  that  a  devise  of  lands 
without  amf  Umtatum  added  was  meant  to  pass  a 
Jeej  the  Court  would  so  construe  it.     His  Lordship 
observed  also,  that  in  that  case  no  inference  couM 
be  drawn  either  one  way  or  other.     Here  too  the 
heir  at  law  had  been  amply  provided  for,  which  is 
stronger  than  if  he  had  been  given  a  shilling ;  and  on 
that  doctrbe,  the  introductory  words, — the  devise 
of  the  perpetual  advowson, — and  the  whole  bearing 
of  tliis  will,  must  be  construed  as  tending  to  eluci- 
date a  manifest  intention  on  the  part  of  the  testator 
to  give  a  fee  in  the  lands  devised  to  Richard  Pearce. 

[Thomson,  C.  B.  An  advowsoo  b  capable,  as 
w^ll  as  other  property,  of  bemg  limited  for  life,  and 
in  that  case  the  devisee  might  present  during  life 
toties  guoties.} 

There  are  no  words  of  restriction  used  in  this 
devise. 

If  it  should  be  decided  that  Mkhard  Pearce  did 
not  take  the  fee  absolutely  under  the  devise,  then, 
according  to  the  cases^  and  particularly  Pitman  v. 
tSltevcM,  he  would  take  it  under  the  residuary  clftwe. 

In  reply,  it  was  urged,  that  the  word  goods  never 
had  been  yet  held  sufficient  to  carry  a  fee,  what- 
ever other  inefficient  words,  coupled  with  a  subse- 
quent  devise,  might  in  some  instances  have  been 

"^  construed 
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construed  to  efiect^  on  tiie  ground  of  apparent 

■  m^  ••  •    • 

intention :  and  ki  all  the  cases  cited,  the  expression  j)^^  ^  ^^^ 
was  fmr  more  extensive,  as  ''  lands,"  "  estate,"  Crutch- 
tec. :  As  to  tbe  devisee's  having  the  incum- 
bency, the  right  of  presentation  would  sufficiently 
have  augmented  his  interest  in  tiie  advowson  to 
obviate  the  objection  of  his  taking  nothing,  if  he 
was  not  to  take  for  a  greater  estate  than  for  life 
Perpetual  advowson  is  merely  the  popular  temu 
The  testator's  bounty  to  his  heir,  so  far  from 
strengthening  this  -defendant's  case,  beyond  those 
where  the  heir*  is  bequeathed  a  shiUtng,  operates 
the  other  way,  inasmuch  as  it  shows  he  might  have 
considered  him  amply  provided  for.  The  cases 
cited  to  subvert  the  axiom.  That  the  heir  cao*- 
BOt  be  diskihetil^^d  but  by  express  words,  or  ne^ 
oessary  implication,  are  merely  cases  of  exceptions 
to  that  general  rule;  and  in  all  those  there  are  per« 
sonal  oonditions  on  the  devisee  to  make  payments* 
In  the  case  cited  of  Pitfmn  v.  Stevens,  where  the 
Court  ^tended  the  coastrudbion  beyond  any  pre* 
ceding  case,  there  was  a  recbmmendaUwi  df  hand* 
some  treatment  towards  the  testator's  brother-in- 
law,  and  td  do  Mmething  for  him  at  hb  dealii» 


TnoMSOK,  Ckief  Barony  having  pointed  out  tins 
material  clauses  of  the  wiH  on  whkh  liie  qdes«- 
tion  depended,  and  obsenang  diat  the  oodieil  winch 
had  been  introduced  into  the  case,  had  been  imte^ 
cesMrily  so,  as  Qodiing  tamed  out  on  it  in  the 
argument,  now  4dff eitd  the  opnon  of  tiie  CSvurty 
aifi)ik>wa: 


May  9- 


This  is  in  sabetanoe  an  ^eetoifent  bvbuglbt  by  an 

heir 
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which  are  not  very  applicable.  The  cases  wherein 
Doe  ex  dem.  there  were  charges  ofdebts  or  legacies  on  the  bequests 
Crutch-  to  the  devisee,  have  been  very  properly  left  out 
In  the  case  of  Roe  on  the  demise  of  Kirbjf  v. 
HobneSj  the  devise  was  to  the  testator's  daughter, 
her  heirs  and  assigns,  for  ever ;  with  a  devise  over, 
in  case  of  her  dying  before  twenty-one,  without 
issue,  to  his  nephew  John  Hardkty ; — it  was  con- 
tended, that  die  son  took  as  ample  an  estate  as  the 
daughter,  but  the  Court  said  he  took  an  estate  for 
life  only ;  for  had  the  testator  intended  to  give  him 
more,  he  understood  the  force  of  words  of  limitatioD, 
as  appeared  by  the  devise  to  Jane^  and  he  knew 
how  to  have  done  it.  The  same  may  be  observed 
here,  the  testator  having  also  used  words  of  limi- 
tation in  the  devise  over  to  his  daughter ;  and  from 
^e  omission  of  those  words  it  appears  that  it  was 
not  his  intention  to  give  a  further  interest. 


We  have  thus  abstained  from  ^ving  an  opunon 
on  the  devise  of  the  advowson  to  Ricbard. 

* 

Then  the  case  in  Douglas^  of  Right  v.  SUde^^ 
bothimi  is  extremely  material; — ^tbere  tfae.testttor 
sets  out  with  giving  and  disposing  of  all  his  worldly 
goods  and  estate,  which  makes  it  a  stronger  case 
than  the  present  Then  he  ^vea  to  Uis  sister 
8tt$mnah  one  shiUing,  and  to  her  son  a  sbfliiag* 
He  Ihen  gives  to  his  wife,  Suumnah  ^arrmhait^ 
att  the  rest  of  his  goods  and  chattels,  and  personal 
estate  whatsoever.  *  Aiso  I  give  and .  devise  to 
^Summak  Sjutrrmsphaofk^  my  said  wife,  her  ]bei0 
'  and  assigns,  for  ever,  all  my  lands  lying  in  the 

^  parish  of  JS^Idisk  the  county  fafOi^  And 

*  I  give 
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•  I  give  and  bequeath  to  my  loving  wife  aforesaid,       1815^ 

'  all  my  lands,  tenements,  and  houses,  lying  m  the  j^^^  ^^  ^^^ 

*  parish  of  Chipping  Nortcn.^  The  question  beirig  Ceutch* 
argued  on  the  special  verdict,  the  Court  held  that 
she  took  only  an  estate  for  life  in  the  subject  of  the 
last  devise,  dthough  comprised  in  the  same  sentence 
in  which  he  had  given  her  the  previous  estate  ift 
fee,  and  that  for  want  of  the  words  of  limitation 
being  repeated.  On  that  argument,  the  old  case  of 
the  BeU  Tavemy  in  Salkeld  (p)^  was  relied  on  for  the 
defendant;  wherein  three  of  the  judges  differed  from 
Lord  Holt.  But  the  words  there,  on  examination  of 
them,  do  not  appear  to  touch  the  present  question : 
they  are,  "  I  give,  ratify,  and  confirm,  all  my 
''  estate,  right,  title,  and  interest  which  ^  now  have, 
'^  and  all  the  term  and  terms  of  years  which  I  now 
*?  have  or  may  have  in  my  power  to  dispose  of,  after 

my  death,  in  whatever  I  hold  by  lease  from  Sir 
John  Freeman,  and  also  the  house  called  the  BeU 
"  Tavern,  to  John  BiUingsley :"  and  if  Lord  Holt 
had  not  thought  otherwise,  I  should  have  consider- 
ed it  a  plain  and  not  at  all  a  strained  construction, 
to  say,  that  the  testatrix,  by  those  words,  devised 
all  her  estate  and  interest  in  the  Bdl  Tavern 
as  fully  as  she  had  done  in  all  the  other  things 
before  devised.  In  the  case  of  Den  v.  Gaskin 
the  devisees  took  only  an  estate  for  life,  for  want  of 
words  of  limitation,  and  that  devise  was  held  not  to 
be  extended  by  the  words  of  introduction.  So  it 
was  ruled  in  Right  v.  Russet,  determined  in  this 
Court;  and  I  happen  to  be  possessed  of  Mr.  Justice 
jiston's  note  of  that  case.  But  what  I  wish  most 
to  rely  on  are  the  modern  cases,  and  that  of  Paice 
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^815*       y.  The  Archbishap  of  Canterbury  in  14  Vesey,  fe 
^2^^  certainly  very  strong  and  conclusive  on  this  pdnt 


€X 


Crutch-    All  these  decisions  weigh*  with  me  in  thinking  that 

and'othera   ^^  construction,  giving  a  fee  to  Biehard  Pearce 

V.         in  the  testator's  lands  in  Northampton^  is  not  what 

Pearce.    ^^  Court  would  be  warranted  in  putting  on  the 

words  of  this  will. 

The  latter  peurt  of  the  argument,  on  the  part  of 
the  defendant,  was,  that  if  the  lands  in  Northamp' 
Umshire  did  not  pass  under  the  will,  the  devisee 
would  take  as  residuary  legatee.  On  that  point 
we  are  satisfied,  that  the  residuary  clause  applies 
entirely  to  the  testator's  personal  estate.  But  the 
.  real  question  for  us  to  determine  is,  whether  the  de- 
visee, Richard  PearcCj  took  an  estate  in  those  lands 
for  life,  or  in  fee,  under  the  devise.  The  case  of 
Pitman  v.  Steoem,  in  1 6  Eastj  was  hinted  at,  on 
which,  however,  no  very  serious  stress  seemed  to  be 
laid.  There  the  question  was,  whether  the  residuary 
legatee  took  the  real  estates  in  fee :  on  which  I  shall 
only  observe,  that  there,  there  was  a  general  devise 
of  all  the  .testator's  real  and  personal  estate ;  and 
the  legatee  had  duties  to  perform  incompatible 
with  the  situation  of  a  residuary  legatee  of  the  per- 
sonal estate  only.  He  was  dir^ted,  amcHigst  other 
things,  to  allow  the  testator's  sister  to  be  buried  in 
the  family  vault;  and  therefore  it  was,  that  it  was 
held  that  a  fee  in  the  real  estate  passed  to  the  devisee. 

.  On  the  whole,  the  best  view  of  the  case  seems 
to  be,  tliat  the  lessor  of  the  plaintiff  is  entided  to 
riecover  in  this  ejectment.  Tlierefore  the  verdict 
must  stand. 

Postea  to  the  plamtiff. 
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^ V ' 

The  King  V.  Grim  wood.  Friday, 

April  14. 


PELLj  Serjeant y  moved  for  a  rule  to  show  cause     Proof  of 
why  a  new  trial  should  not  be  granted  in  this  iHg  req^uircT 

case.  .  so  long  a  space 

of  time  in 
workingy'and 

This  was  one  of  the   several  recent  instances  l^hroiTgli  the 
wherein  the  Commissioners  of  Excise  had  instituted  ^^"'  ^^^^ 

,.         ,       .         ...  1        .        /»     .         /•  the  cistern  to 

proceedmgs  by  mquisition  and  ^cirefacia^y  for  ar-  tiie  kiln,  as  it 
rears,  against  such  maltsters  as  had  accounted  for  Jcred'arh^v" 
the  duties  on  malt  made  by  them,  according  to  a  ing  taken  for 
calculation  of  the  barley  requiring  to  be  longer  than  win  Jn  some' 
sixteen  days  in  operation  during  its  progress  through  conddercd 
the  house»  (that  is)  in  passing  the  several  floors  prima  fade 
from  the  cistern  to  the  kiln.  fraud  $  and   < 

duties  are 

The  Excise  had  calculated  that  barley  in  its  foreheamount 
operation  of  being  worked  into  malt,  requires,  on  g^ln  mai^tcd 
the  utmost  average,  an  interval  of  sixteen  days  to  »« would  be 
undergo  the  necessary  preparation  for  the  kiln,  after  rate  with  such 
it  has  been  taken  out  of  the  cistern,  and  laid  on  the  !f??!l!!f  !iu* 

'  as  irsomiicQ 

couch,  as  it  is  termed.     And  from  that  calculation,  of  the  duty 

added  to  other  causes  of  suspicion,  they  had  been  led  arrear. 
to  infer,  that  in  many  cases  where  the  trader  had  rei     xheavera  e 

turned  the  quantity  of  malt  made  by  him,  as  having  number  of 

•    J  ^      ^«         •     '^L  *•         1-     i_    J  .days  ndcessarr 

occupied  a  greater  time  in  its  operation,  he  had  prac-  for  working 
tised  a  fraud  on  the  revenue,  by  having  in  fact  raadq  Jend^Tfor* 

malt  between' 
the  steeping  and  drying,  is  computed  by  the  Excise  at  sixteen. 

Excise-books  ti-anscribed  from  the  mal'tster^s  specimen  paper  admissible  evi- 
dence asaJnst  him,  witltout  calling,  the  officeiv.  t»  sobstantiaiCe  them ;  and  that 
althougn  they  should  be  charged  to  be  fraudulent  and  collusive,  without  proof  of 
their  mng  so. 

If  the  jury  find  a  verdict  for  a  turn  certain,  according  to  a  calculation  which  does* 
not  warrant  tiie  amount,  it  is  a  ground  fofa  new  trial  ^ 
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1815.       as  much  more  malt  than  he  had  accounted  for  in 

The  Kino    ^^^P®^*  ^^  t^^  duties,  as  the  total  of  days  at  which 

V.         he  had  averaged  his  maltings  amounted  to  ultra 

Grimwood.  jjjg  excise  average  of  sixteen  days.     Thus,  if  a 

piece  of  malt  had  been,  entered  by  him  as  having 
been  in  operation  on  the  floors  thirty-two  days,  it 
would  have  been  treated  as  if  there  had  been  in 
truth  two  pieces  worked,  although  only  one  had 
been  accounted  for ;  the  trader  being  assumed  to 
cover  the  account  of  the  quantity  actually  malted 
by  him  under  such  mis-statement  of  the  time  re- 
quired to  be  taken  up  in  passing  through  the  floors: 
the  commissioners  considering  it  as  evidence  of  that 
species  of  fraud  sometimes  practised  by  makers  of 
malt,  known  to  excise  officers  by  what  is  called 
running  a  wetting,  which  is  hurrying  the  grain 
along  the  floors  to  the  kiln,  and,  as  soon  as  one 
piece  of  nlalt  has  been  got  off  by  such  means,  sub- 
stituting another,  which,  though  not  in  fact  entered, 
is  made  to  pass  with  the  Surveyor  for  that  which 
he  has  already  taken  account  of,  by  representing 
it  to  have  required  a  larger  portion  of  time  in 
working  than  it  had  really  taken,  so  its  to  cor- 
respond with  the  further  time  necessary  for  the 
new  piece;  whereas,  either  steeping  (according 
to  the  excise  calculation)  does  not,  in  fact,  on  any 
occasion,  get  more  on  the  average  than  sixteen 
days  working. 

In  this  case,  the  Crown  had  sought  to  reco- 
ver the  sum  of  2,810/.  i6s.  4d.  being  the  sum 
found  by  the  inquisition  to  be  due  to  the  Crown, 
for  duties  assumed  to  be  withheld,  on  the  cal- 
culation before  noticed,  and  the  cause  was  heard 

before 


I 


EASTKll  TERM,  55  GEO.  III. 

before  the  Lord  Chief  Baron,  at  the  Sittings  after 
Hilary  Tenn.   The  witnesses  for  the  Crown  stated,    xheKiNo 
that  sixteen  days  was  an  ample  average ;  and  it         v. 
was  in  evidence  that  the  defendant  had  accounted     ^^^^^^^* 
for  the  duties  on  an  average  of  twenty-five  days. 
The  jury  found  a  verdict  for  the  Crown  generally; 
but,  being  asked  on  what  average,  they  said  on  axx 
average  of  twenty-one  days  to  each  wording,  being 
five  days  raore  than  the  excise  average,  on  which 
the  Crown  had  proceeded,  and  which  would  con- 
sequently proportionally  reduce  the  amount  of  the 
arrear  found  to  be  due  by  the  verdict. 

Another  point  submitted  to  the  Court,  was,  that 
the  excise-books  produced  on  the  trial  as  evidence 
on  the  part  of  the  Crown,  (by  which  it  appeared 
that  the  defendant  had  sometimes  taken  as  far  aS 
thirty  days  in  single  operations)  were  improperly  ad- 
mitted as  evidence  agaipst  the  defendant  Those 
books  (it  was  observed)  were  not  signed  by  the 
defendant,  nor  were  the  duties  paid  by  him  from 
them.  The  defendant  was  charged  also  with  hav« 
jng  colluded  with  the  inspecting  officers,  during  the 
whole  period  for  which  those  books  purported  to 
account ;  and  they  were  said  to  contain  fraudulent 
entries.  On  that,  it  had  been  submitted  at  the 
trial,  that  whatever  might  be  the  case  with  faithful 
books,  these  ought  not  to  be  read  as  evidence  per 
se  against  the  defendant,  unless  it  were  previously 
shown  that  he  had  been  guilty  of  collusion  with  the 
officers,  who.  had  been  subpoenaed,  but  were  not 
called ;  but  the  objection  was  then  overruled.  The 
tame  objection  was  now  again  insisted  on,  as  ground 
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]^^S'    ,  for  granting  a  new  trial ;  the  other  being  a  mere 
The  King    ^^^^^^  ^^  figures,  it  was  presumed  the  Crown  would 
V.         not  object  to  rectify  the  calculation,  and  obviate 
Grimwood.  ^h^t  difficulty. 

Thomson,  Chief  Baron.  The  admissibility  of 
these  books  in  evidence,  has  been  settled  in  this 
Court,  from  time  to  time  to  be  proper ;  and,  indeed, 
they  are  the  only  evidence  adducible  in  such  cases^ 
consistently  with  the  excise  business ;  for,  if  all  the 
officers  during  the  period  to  which  they  relate  were 
necessarily  to  be  called  to  substantiate  them  by 
proof,  there  would,  in  most  instances,  be  an  end  of 
recovering  duties  in  arrear.  They  are  regularly 
returned  to  the  Excise  Office  and  from  them  it  is 
that  the  demand  of  duties  is  made  on  the  manufac* 
turers,  who  must  know  with  what  sums  they  will  be 
charged,  because  there  hangs  up  in  every  raalt- 
house  a  specimen  paper,  agreemg  with  the  officer's 
books.  In  this  case,  too,  he  had  paid  the  duties 
.  charged  on  him  by  those  books,  but  the  information 
proceeded  for  duties  beyond  those  so  charged  there, 
and  such  informations  have  gone  to  a  gceat  extent 
in  one  part  of  the  kingdom.  As  to  calling  the  offi« 
cers  to  prove  them  fraudulent,  it  would  be  men- 
fttrous  to  call  on  them  to  give  evidence  against  the 
persons  with  whom  they  had  colluded. 

Wood,  Baron.  If  there  were  any  objection  to 
the  books,  it  should  have  been  made  at  the  time 
when  the  duties  were  paid. 

Thomsox,  Chief  Baron.    This  is  not  (he  c$» 

of 


EASTER  TERM,    55  GEO.  111. 

of  an  overcharge,  but  an  undercharge.  The  books 
can  not  but  be  admitted  er  necessitate  rei.  On  the 
former  ground  of  the  application,  the  miscalculation 
of  figures,  it  is  probable  the  Crown  may  consent  to 
an  adjustment     In  the  mean  time, 

Take  the  Rule  on   that 
ground  only*. 

*  Cause  was  not  shown  against  this  rule,  the  Attornejr 
General  consenting  to  the  reduction  of  the  debt  found  by  the 
verdict  to  be  due  to  the  Crown,  according  to  the  average 
adopted  by  the  jury. 
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Goodwin  v.  Davis. 


May  8. 


Perkins    showed  as   cause   why  this  bill ,  Reference 

«       1  «  t        ■••       •        1    /•  !•  .for  scandal 

should  not  be  dismissed  for  want  of  prosecution,  and  imperti- 
that  it  had  been  referred    for  impertinence   and  "Jffic^int  pro- 
sqaodaL  which  he  subimtted  was  a  sufficient  pro-  ceeding,  with 

'     J.  1      ,  Ml  effect,  to  save 

ceeding  to  savejiie  hilL  a  biiL 

The  Court  held  that  such  a  reference  was  a  pro- 
ceeding with  effect,  intimating,  that  though  on  a 
reference  for  impertinence,  a  further  step  taken 
would  be  a  waver  of  the  reference,  it  was  not  so 
where  the  bill  had  been  referred  for  scandal. 

• 

Order  discharged  *. 

*  Vide  Hurst  v.  Thomas^  Anstr.  591. 
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Monday, 
May  S. 


Baskeuville  v.  Cooper. 


wSiS  JONESy  D.  F.  having  shown  as  cause  against  a 
as  sufficient     rule  nisij  for  cbangbg  the  venue  in  this  suit,  l^at  the 

cause  against     j     ,       ^.  ^  •      j  *. 

a  rule  to         declaration  contained  a  count  on  a  promissory  note, 

and  that,  in  such  cases,  according  to  the  rule  in 
the  King's  Bench,  that  Court  would  not  change 


change  the 
venue^  that 
the  declara- 
tion contains     ., 

a  count  on  a    the  venue ; 


Wood,  Baron,  suggested,  that  such  a  rule  would 


promissory 
note,  unless 
the  plaintiff 

undertake  to    render  it  practicable  to  defeat  every  motion  for 

give  evidence  •  ,  . 

onsuchcount«  change  oi  venue,  by  the  introduction  of  a  count  on 

a  promissory  note. 

Abbott  referred  to,  amicus  curia,  professed 
himself  not  prepared  to  say  what  would  be  the 
result  of  such  an  objection  if  taken  in  the  Court  of 
King's  Bench. 

The  Court  discharged  the  rule;  but  imposed 
on  the  plaintiff  terms  of  undertaking  to  give  evi- 
dence on  the  count  on  the  note. 

Rule  discharged. 
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Lang  ».  Webber.  ^^! 

In  the   course  of  the  last  term  Owen  had,  on    TheappU- 
the  part  of  the  defendant,  made  a  motion  for  costs,  foj*^t^pr^*^ 
the  plaintiff  not  having  proceeded  to  trial  in  this  fq^^gfo 

tTiU.aiici  for 

cause  pursuant  to  notice :  and  that  such  costs,  when  deducting  the 
taxed,  might  be  deducted  from  the  amount  of  da-  ^edf^  Ae 
mages  and  costs  which  had  been  subsequently  reco-  dam^es  uiti. 
vered  by  the  plaintiff  on  the  trial  at  Nisi  Prius.  veredbyplain-^ 
On  cause  being  shown,  the  Court  being  of  opinion  ^^\^^^ 
that  the  objects  of  the  application  were  properly  motion, 
the  subject  of  dbtinct  successive  motion,  made  the    JH^*?*^ 

^  .  ,.  partofiucnan 

rule  absolute  as  to  the  first  part  of  it,  but  discharged  application 
it  for  the  irregularity  as  to  the  second  part  ,  ^  this  Coon. 

The 
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WSBBER, 


CASES    IN    THE    EXCHEQUER^ 

The  defendant  having  got  the  costs  which  bad 
been  allowed  him  taxed,  now  moved  that  they  might 
be  deducted,  &c. 

Littledale^  in  opposition,  insisted  that  the  appli- 
cation was  too  late ;  it  3hould  have  been  made  in 
Michaelmas  or  Hilary  term  at  least,  if  at  all ; — that 
the  object  of  the  motion,  if  attained,  would  go  to 
defeat  the  attorney's  lien,  which  the  Court  would 
not  permit ;  when  a  set-off  of  costs  is  allowed  in 
the  King's  Bench  it  is  on  the  terms  of  first  satis- 
fying the  attorney's  lien,  and  in  this  case  it  was 
particularly  necessary,  as  the  defendant  was  in 
execution  ibr  the  debt  and  costs. 

Ozvenj  on  the  other  side,  observed,  that  the  prac- 
tice of  the  Court  of  Common  Fleas  was  entirely 
with  him,  where  the  attorney's  lien  was  considered 
as  subservient  to  the  equitable  rights  of  the  parties; 
and  cited  the  case  of  Howell  v.  Harding  (a),  where 
a  similar  motion  was  granted  in  the  Court  of  King's 
Bench.  As  to  the  execution,  that  should  not  have 
been  saed  out  pending  the  present  rule,  and  if  they 
have  done  so  it  is  in  their  own  wrong. 

The  Court  considared  (he  cuiAe  cited  kom  East 

decisive,  and  made  the 

Euleaibsolute** 

Per  Curiam.  The  plaintiff  has  taken  out  exe- 
cution at  his  peril,  it  devolves  on  him  to  take  care 
that  only  the  proper  amount  is  levied. 

(a)  8  East  369. 

*  Vide  MurphjfY.  Cunningham,  Anstr.  971^  and  GaUtH^ 
Chaj/ioTy  lb.  279. 

Attorney' 
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w* 


Attorney  General  t?.  Elliott.  ^?^i?' 


JERVIS   and    Wyatt   moved,  pursuant    to     The  Court 

1  1         ii-i»        •«■  1        V      '  will  not  grant 

notice,   that  the  defendant  might  be  ordered  to  an  application 
produce,  and  leave  in  the  hands  of  his  clerk  in  ^*„,fng"in^of 
Court,  the  several  boxes  mentioned  in  his  answer  to  defendant's 
this  information  to  have  been   deposited  in  his  bill  for  disco- 
hands  by  Joseph  F.  fV.  Des  Barres,  mentioned  tKx^of 
in  the  pleadings,  to  be  opened  in  the  presence  of  an  absent 

1        «!••  1        *i.»         /.        •  individual, 

the   Solicitor  to  the  Admiralty,  for  the  purpose  (which  have 
of  examining  the  contents,  and  taking  a  list  of  ^ji^^of  Sic*^ 
the  charts,  drawings,  or  plans  therein  contained,  defendant  as  a 
and  in  the  inforqnation  alleged  to  belong  to  his  the  purpose  of 
Majesty.  •  XC Ihf 

propeityofthe 

The  information  stated,  that  Des  Barres  had  there,  on  a  bill 
been  employed  by  the  Admiralty  to  survey  the  J[jf>^  J|*^ 
coasts  and  harbours  in  Niwa  Scotidj  with  a  stipen-  «d  by  such 
diary  appointment; — that  he  and  his  assistants,  information 
having   completed    the  undertaking,   returned   to  of ^^actiwiof 
England  for  the   purpose  of  superintending   the  dctinue,nniea 
engraving  of  plates  therefrom ;  and  also  of  certain  fc^own,  ^ 
plans  of  the  coast  of  North  America  surveyed  by  JJjJJjJ^  ^ 
De  Brahm  and  Major  Holland^  by  the  Directors  fecu  disclosed 
af  the  Board  of  Trade;  for  which  he  was  to  receive  frfet^J^ 
a  further  remuneration,  and  that  the  liatter  were  |i^nS<S*^ 
delivered  to  him  for  that  purpose; — that  such  thins  sought, 
plates  were  accordingly  completed; — ^that  divers  that  the  ^Mirtf 
impressions  were  taken  from  them  by  Des  Barres :  »P0yjpff  ^ 

'^  rr«        an  interest  in 

That  the  object  of 
search. 


Wtatt. 
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^^5-  — that  he  received  the  whole  of  the  stipulated  remu- 
Attorney  neration  for  those  services ;  and  that  the  whole  of 
General  the  said  charts  and  plates  were  the  property  of  his 
Majesty : — that  be  never  delivered  the  original  charts 
to  his  Majesty : — that  he  was  afterwards  appointed 
Governor  of  Prince  Edward  Island^  and  now  resid- 
ed there: — that  previous  to  bis  leaving  this  country 
he  deposited  all  the  said  charts  and  plates  with  the 
defendant,  and  that  the  same  were  now  in  his  pos- 
session or  power,  and  that  he  had  been  applied  to 
to  deliver  them  up,  and  had  refused,  on  pretence  of 
not  having  them  in  bis  possession  or  power,  and 
that  such  plates,  &c.  were  the  property  of  Des 
BarreSj  and  not  of  bis  Majesty;  but  plaintiff 
charged  the  contrary ;  and  that  the  same,  so  being 
the  property  of  his  Majesty,  ought  to  be  delivered 
up,  to  be  preserved  for  the  advantage  of  the  naval 
service,  and  the  merchants  trading  to  those  parts ; 
and  that  the  plaintiff  had  filed  the  present  infor- 
mation in  the  nature  of  the  action  of  detinue  for 
the  recovery  thereof,  in  which  be  could  not  safely 
proceed  without  a  discovery  in  the  matters,  &:c. 


The  defendant,  Elliottj  in  his  answer,  denied 
knowledge  of  the  previous  facts  charged,  except  as 
&r  as  by  the  said  information  and  general  report ; 
but  he  admitted  Des  Barres  having  deposited  with 
him  divers  boxes ;  some  of  which  were  nailed  up, 
which  he  had  been  informed  contained  plates  and 
impressions  of  the  Atlantic  Neptune ;  but  whether 
they  contained  any  charts,  drawings  or  plans  from 
which  the  same  were  engraved,  he  did  not  know, 
nor  couldset  forth^  as  to  his  belief  or  otherwise,  save 
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as  aforesaid^  nor  with  whom  Des  Barres  deposited 

the  same,   or   how  he    disposed    thereof,   unless   attorney 

they  were  in  the  said  boxes,  which  the  defendant    Gbnerai. 

had  not  opened  or  examined.     Defendant  admitted'    ^y^*^^. 

the  demand  of  the  boxes,  and  refusal  to  deliver 

them,  on  the  ground  of  their  and  their  contents 

being  the  private  property  of  Des  Barres. 

In  support  of  the  motion  it  was  contended,  that 
the  defendant  having  admitted  the  possession  of  the 
boxes,  and  not  having  said  that  he  even  believed 
there  were  no  charts  in  the  boxes,  there  was  suf- 
ficient ground  for  the  order  for  inspection  in  the 
presence  of  the  Clerks  in  Court  on  both  sides,  as 
was  done  in  the  case  of  Purcell  v.  Macnamara. 

It  was  submited,  that  the  Crown  was  without 
remedy  at  law,  unless  this  discovery  was  ordered  by 
the  Court;  and  admitting  the  application  to  be 
novel,  they  contended  that  it  was  within  the  principle 
of  the  accustomed  practice. 

HeySj  on  the  other  side,  insisted  that  the  order 
sought  could  not  be  made,  and  more  especially 
in  the  present  stage  of  this  proceeding,  whatever 
might  be  done  on  the  hearing :  that  no  foundation 
had  been  laid  for  the  application.  They  have  . 
shown  no  reason  for  the  conjecture  that  these  boxes 
contained  the  charts,  &c.  mentioned  in  the  infor- 
mation, as  they  ought  to  have  done,  nor  have  they 
shown  that  clear  interest  on  the  part  of  the  Crown, 
in  the  objects  of  search,  which  it  is  incumbent  on 
them  to  establish  for  the  present  purpose,  or  even 

described 
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ATTonnr 
Gkn£&al 

Elliott. 


CASES    IN    THE   XXCHEQUER, 

described  them  with  sufficient  certainty  or  accuracy 
to  entitle  them  to  seek  such  an  interference  of  the 
Court  There  is  no  connection  between  the  charges 
in  the  information  and  the  admissions  in  the  answer 
which  can  supply  their  omissions,  and  the  Court 
will  not  interfere  to  open  the  box  c^  an  absent 
party  on  an  uncertain  chance. 

The  Court  %¥ere  of  opinion,  that  the  bill,  un- 
supported as  it  was  by  affidavit,  was  insufficient  jfor 
the  purpose  of  the  application ; — that  it  was  not 
aided  by  the  admissions  in  the  answer ;  and  that  to 
lay  any  ground  for  such  a  modon,  it  ought  to  be 
materially  amended,  and  supported  by  affidavit,  so 
as  to  show  that  there  was  good  reason  to  believe 
th/it  the  property  of  the  Crown  was  contained  io 
the  boxes;  otherwise  the  Court  would  be  need- 
lessly  exposing  the  private  depositaries  of  individuals 
without  cause. 

Motion  refused. 


S^'         The  Court  did  not  sit  on  this  day* 


Allisow 


fHraiTr  Tu.ftf,  55  oeo.  in. 


Allison  v,  Noverre  and  others.  ^'*'^^' 


A  RULE  had  been  obtained  by  Ozven^  calling  if  a  plaintiff 
on  the  plaintiff  to  show  cause  why  the  Master  nes^fin  r'^" 
should  not  review  his  taxation  of  the  costs  in  this  cause  then 

ready  for  tnal, 
suit.  but  which 

does  not  afiter- 
wards,  in  fact. 

It  appeared  by  the  affidavits  on  which  the  motion  ^*?™^  ?."  ^^  ^ 
was  originally  made,  and  the  rule  now  opposed,  sequence  of 
that  the  action  had  been  brought  in  the  month  of  tor?Jy"°Jnl 
August  1813,  against  the  defendants,  who  were  takeiswieon 
three  of  the  Directors  of  the  Norwich  Union  Life  subsequently 
Insurance  Office^  on  a  policy  of  insurance.  cwxi^by  add^ 

tional  plea-^ 
the  expenses 

The  venuCy  ori^nally  laid  in   Middlesex^  (the  of  the  actual 

1   •   Aii*»  t   •  M^^  •   •        t       I-    J        attendance  of 

plamtiff  bemg  an  attorney,  conceivmg  he  bad  a  those  wit- 
right  so  to  lay  it)  had  been   changed   to  Yorh^  ^n^^hlt 
by   his  consent,   where   the  cause  was  to   have  taxation  of  his 
been  tried  at  the   Summer  Assizes,   i8i4.     On  pi^ntiffulti. 
the  6th  of  July  the   plaintiff  sent  to   Carmar-  «»teiysuc 

*^  *  ,      ceedineon 

then,  to  subpoena  two  witnesses,  to  attend  the  trial  thetriSofthe 
on  his  behalf.  On  the  same  day  the  defendants  Southed© 
obtained  an  order  from  Mr.  Baron  Richards  to  not  counter- 

«  inand  his  no- 

amend,  by  addmg  another  plea  to  the  nine  already  tice  of  trial  in 

t]fi\e,  notwith- 
standing there 
flU|[lie  have  been  time  enough  for  him  to  have  done  ao,  during  the  intermediate 
penod»  and  even  to  have  replied  and  taken  issue  on  the  additional  plea— on  the 
^oaad  that  a  plaintiff  shall,  in  such  case,  be  considered  entitled  to  a  reasonable 
time  to  give  instractioiis  for  advice,  and  otherwise  to  prepare  huaaelf. 

But  it  should  se^m,  that  in  tueh  cases  there  most  appear  to  have  been  some 
mnnecetsaiy  delay,  or  other  sntpidous  conduct  onthe  part  of  the  defendant. 

pleaded 
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and  others. 
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pleaded  by  them,  the  substance  of  which  was,  that  the 
plaintiff  had  misrepresented  the  age  of  his  wife,  on 
whose  life  the  policy  had  been  effected.  The  plain- 
tiff had  notice  of  the  amendment  on  the  8th ;  but 
finding  that  it  was  then  too  late  to  supply  himself 
with  tiie  register  of  his  wife*s  baptism,  firom  a  parish 
church  in  a  remote  part  of  the  county  of  Pembroke^ 
(which  he  was  advised  was  a  necessary  document 
to  controvert  the  new  fact  put  on  the  record  by  the 
additional  plea)  in  time  for  tiie  Assizes  at  York^  the 
commission-day  being  the  23d,  he  declined  taking 
issue  on  it,  and  filed  na replication.  He  then  coun* 
termanded  the  notice  of  trial,  and  wrote  to  Csr- 
marthen  on  the  1 8th,  to  prevent,  if  possible,  the 
attendance  of  the  witnesses  subpoenaed;  but  it 
was  too  late,  the  witnesses  having  abready  set 
out.  They  did  attend  at  Yark^  and  the  plaintiff 
paid  their  expenses,  amounting  to  the  sum  of 
64/.  16^.  The  defendants  did  not  receive  the 
notice  of  countermand,  dated  the  1 8th,  till  the  20th 
of  «7t^. 


The  cause  was  ultimately  tried  at  the  Spring 
Assizes,  1815,  and  the  plaintiff  obtained  a  verdict 
On  the  taxation  of  co^ts,  the  deputy' clerk  of  the 
Pitas  had  allowed  the  plaintiff,  for  the  expenses  of 
those  two  witnesses,  the  sum  of  54/.  29.  8dl  in- 
cupred  by  that  attendance,  which  it  was  insisted,  on 
the  part  of  the  defendants,  should  not  have  been 
allowed,  for  that  there  had  not  been  a  due  coun- 
termand of  the  notice  of  trial  given,  as  there  mi^t 

have  been ;  and  that  there  had  been  fiill  time  be- 
tween 
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tweenthe  8th  and  the  23d  of  July y  to  have  prevented  ,    ^^^5- 
the  attendance  of  the  witnesses.  Allison 

Dauncej/y  showing  cause,  denied  the  necessity  of  ^^  others, 
countermanding  the  notice  of  trial  in  this  instance, 
as,  in  consequence  of  the  defendants  having  added 
a  new  plea,  the  cause  was,  in  fact,  not  then  com- 
pletely at  issue ;  and  attributed  the  expense  com- 
plained  of  to  the  dilatory  conduct  of  the  defendants, 
in  not  having  added  the  plea  before,  during  so  great 
a  protraction  of  a  cause,  which  it  was  the  interest 
of  the  plaintiff  to  expedite,  and  that  of  the  defen- 
dants to  prolong,  and  which,  had  the  plaintiff  not 
waived  his  privilege  for  their  accommodation,  might 
have  been  tried  in  Middlesex^  so  long  ago  as  the 
il/fc&xe/m^  Sittings,  in  1813. 

• 

Oweriy  replying,  observed,  that  the  plaintiff,  by 
countermanding,  although  out  of  time,  according  to 
the  practice,  had  admitted  the  necessity  of  so  doing, 
and  having  neglected  it  had  mvolved  himself  in  the 
charge  of  remunerating  the  witnesses  brought  by  him: 
— ^That  there  had  been  a  period  of  seventeen  days, 
in  which  the  plaintiff  might  have  taken  issue  on  the 
new  plea ;  therefore  he  was  himself  the  cause  of  the 
delay  complained  of;  nor  was  he,  as  had  been  said, 
entitled  to  take  merit  to  himself  for  having  con- 
sented to  a  change  of  venue^  for  it  would  have 
been  permitted  of  course,  the  greater  number  of 
the  defendants  witnesses  living  in  Yorkshire; — 
&nd  that  the  plaintiff  had  no  such  privilege  in  laying 
bis  Denue^  as  hctd  been  lately  held  by  this  Court,  in 

Co  a  case 


'H 


1815, 


Allison 

Noverab 
and  otheri. 


/un«  t5|1814. 


'     An  attorney 
(not  being  one 
of  the  four 
ottornies  of  this 
Court)  t«  nut^s 
such  entitled  to 
the  privilege  uf 
Uyiug  his  venue 
in  the  county 
of  IVIiddlesex, 
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a  case  wherein  they  decieled  that  they  eoukl  not 
recognize  an  attorney  aa  such  generally,  and  that 
none  but  the  attornies  of  the  Court  were  entitled 
to  its  privileges  in  that  character*. 

The  Court  decided p  (hf^t  the  Master  had 
exercised  a  proper  judgment  in  fillowing  (he  witr 
(lesses  their  necesiss^ry  expenses  ;^thf(t  aU  the 
(]elay  was  attributable  to  the  defendaats,  who 
had  lain  by  for  so  long  a  time  f^s  till  the  6th  of 
July  before  they  filed  the  new  ple{\y  (he  cwse  bemg 
then  actually  ready  for  trial; — that  the  plaiptiff 
coL}ld  not  have  had  notice  of  that  plea  until  the  ^tb, 
and  he  must  be  allowed  time  for  in^ructiog  wd 
taking  the  advice  of  his  solicitor  ap4  pleader :  there 
was,  in  fact^  no  issue  on  that  plei^,  or  tin^te  for  tnJb^ii^ 
issue ;  the  plaintiff  appeared  to  have  written  imme- 
diately, at  legist  within  a  reasonable  time,  to  coun- 
termand the  st0ps  which  had  bee^i  then  taketv  wd 
•  - 

•  FisHZR  V.  Fielding. 

Hugk^Sf  showed,  as  came  against  a  rule  for  changing  tke 
venue  in  this  cause  from  Middlesex  to  Lincoln,  that  the  plain- 
tiff was  entitled  to  lay  it  in  Middlesex^  by  virtue  of  Kis  privMege 
as  an  attpmej,  although  he  was  not  oae  of  th?  swora  MovMi 
of  this  Court;  for  that  the  principle  qn  which  that  pcivjlmf 
was  founded,  his  assumed  constant  attendance  in  business  on 
the  Courts,  extended  alike  to  each  of  the  Courts  sitting  in 
Westminster  Hall ;  but 

The  Court  heldtliat  th?  privil^g^w^  qiQti(ikg«f^in4;M^ 
that  in  the  Exchequer  it  was  limited  to  th^  ^orna^mji^i 
and  the  other  practitioners  recognized  by  the  Court  <^J« 
They,  however,  allowed  the  plaintiff  to  bring  back  the  vmu^i 
oa  Vk  undertaking  to  give  matenal  evicWiMw  ia  MOMneas 

hii 
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his  having  done  even  more  than  was  necessary  on 
his  part,  ought  not  to  prejudfce  him.  The  expenses 
were  necessary ;  and  the  plaintiff  having  ultimately 
succeeded,  must  be  considered  entitled  to  have 
them  allowed  on  the  taxation  of  costs. 


385 
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Allisok 

NOVERAE 

and  others. 


Rule  discharged,  with  costs. 


Calvert  v.  BowAter  and  another. 


Kay  SOf. 


O^J^JJV  objected  to  the  notice  of  justification  of     ah  notices 
bail  which  had  been  given  in  this  case,  that  it  was  !^d"  receded" 
signed  by  the  attorney  in  the  cause,  and  not  by  the  |j  cterksTn* 
Clerk  in  Court.,  Court. 

Thomson,  Chief  Baron.  Certainly,  all  notices 
must  be  given  and  received  in  the  names  of  Clerks 
in  Court. 


The  Court  however  intimating  that  they  would 
^ve  further  time  in  such  a  case,  the  objection  was 
waived. 

Owen  then  took  another  objection,  that  the 
defendant,  who  was  in  custody  at  the  suit  of  the 
plaintiff  in  this  cause,  had  been  sued  jointly  with 
another ;  yet  the  bail-piece  was  entitled  in  a  cause 

c  c  2  of 


But  in  a 
case  of  bail, 
the  Court  will 
give  on  (uch 
an  objection 
further  time 
to  juilify. 

And  they 
will  permit  a 
justification 
where  the  title 
of  the  cause 
is  not  correct- 
ly set  out  in 
the  bail-piece. 
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.    ^^^S^    .  of  Calvert  v.  Botvater  only,   which  was  not  the 
Calvert    c^use  ui  which  he  had  been  arrested. 

V. 

and  another.      ^^^  '^^  ^^^  ^'^^^  allowed  to  justify :  for 

Per  Curiam. — If  there  is  no  such  cause  the 
justification  will  go  for  nothing. 


Saturdmf, 
June  3. 


IIeming  V.  Emuss. 


Atpecial     SiMPKINSON  moved,  on  affidavit,  for  an 

injunction  to   .       .      ,  '  ' 

rettniin  a  de-  injunction  to  restrain  the  defendant  from  cutting 
distndnbg"  ^^^  Carrying  away  timber,  and  from  distraining  for 
€d^before*°*"  ^^^^ »  showing,  by  production  of  the  attachment, 
answer,  if  the  that  the  defendant  was  in  contempt  for  want  of 

defendant  be    „„««,-»- 
in  contempt     «nbwer. 

for  not  haying 

Richards,  Baron,  expressed  considerable  doubt 
whether  the  Court  should  grant  such  a  special 
injunction  before  answer,  but  as  the  defendant  was 
in  contempt  the  Court  granted  the  motion. 


Attoenkt 
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1815. 

' ' ' 

Attorney  General  v.  Pole.  Wednesday, 

June  7. 

The  defendant  had  pleaded  to  scire  facias  on  the  j?^*l*  *?  ^^^^ 

*  Y  .       jocuii  for 

usual  bond  *  to  the  Crown,  for  securing  the  ship-  breach  of 
ping  of  glass,  pursuant  to  his  notice  to  the  Excise  ^^the  ulu^** 
of  being  about  to  export  20  ra;/.,  for  the  purpose  ^"^  g*v«>^  . 

r.-ii  11      J,       ,  ,  .  not  to  rc-Jand, 

01  being  allowed  the  drawback  on  such  exportation :  where  the 
That  the  said  bond  had  been  given  in  pursuance  of  dSm  dlaw- 
the  26  Geo.  3,  ch.  77  f. — ^That  two  puncheons  (part  ^»  ?a 
of  the  goods  secured  to  be  shipped,  &c.)  had,  after  ed  for  expor- 
the  making  of  the  said  bond,  been  regularly  ship-  SatSifcSidant 
ped,  in  pursuance  of  the  said'  Act,  and  according  J^  prevented 
to  the  condition  of  the  said  bond ; — that  he  was  andTexportinl 
about  to  have  shipped  the  residue  of  said  glass;  f^conic?*^* 
but  that,  before  he  could  so  ship  or  put  on  board  quence  of 
the  same,  or  any  part  thereof,  the  officers  attending  part  of  the 
the  shipping  such  glass  came  alongside  the  vessel,  |^J  ^^^ 
and  after  examining  part  of  the  said  glass,  caused  not  answereti 

hy  replica- 

«     ..       ,  *        -.  .  ,  .,       ,         tion,  that  the 

•  Reciting  the  notice  of  intention  to  export,  and  that  there  glass  had  not 

wa»  a  drawback  idlowed,  and  conditioned  that  '  if  the  several  been  regularly 
commodities  in  the  obligations  mentioned,  and  every  part  ?n*l„i2d     to 
thereof^  should  be  shipped  and  exported,  fmd  not  mishipped,  be,  nor  agreed 
unloaded,  or  laid  on  land,  or  put  on  board  any  other  ship  or  1^.  quantity 
vessel  within  Great  Britain,  (shipwreck  or  other  unavoidable  ^qJj^*  given- 
accidents  excepted)  then,  &c.'  imputing  also 

«  *    1     ,  *  charge  of 

f  Sec.  3.  And  the  exporter  of  such  glass  shall,  also,  before  fraud  in 

the  shipping  the  same,  give  sufficient  security  to  be  approved,  attempting  to 

Ac,  in  treble  the  value  of  the  duty  intended  to  be  drawn  back,  a„^  of  tjJJT' 

that  the  particular  quantity  of  glass  to  be  exported,  and  every  drawbacks 

part  thereof,  shall  be  shipped  and  exported,  and  shaij  not  be  ^^^  ^  lai^r 

unshipped,  unloaded,  or  laid  on  land,  Or  put  on  board  any  ^^  actually 

other  ship  or  vessel  in  Great  Britain.  shipped  $ 

ana  alleging, 
thi^t  the  glass  was  lawfully  seized  for  having  a  certain  quantity  of  earthenwart 
packed  withit^  and  such  replication  held  insufficient  on  demurrer. 

C  c  3  the 


Attorney 
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the  said  part  so  shipped  to  be  re-landed,  and  the 
whole  of  the  said  .glass  to  be  unpacked ;  and  that 
General  the  same  was,  by  colour  of  the  said  Act  of  Parlia- 
^*  ment,  seized,  and  kept  until  it  w*as  long  afterwards 
restored  to  him  by  the  Commissioners ;  and  that 
he  had  thereby  been  prevented  from  shipping  and 
exporting  the  said  glass,  according  to  the  form  and 
effect  of  the  said  condition  : — ^That  there  had  been 
no  just  cause  for  the  seizure ;  and  that  be  had  not 
applied  for  any  certificate,  debenture,  drawback,  &c. 
in  respect  of  said  glass,  nor  had  intended  any  fraud. 
— Replication  ist.  That  the  said  *20cwL  of  glass 
was  not  shipped,  &c.  according  to  the  condition  of 
the  said  bond :  2ndly,  That  two  puncheons  bad  been 
shipped,  containing  2cwt.  3qrs.  9M.,  as  part  of 
1 1  cwt.  1  qr.  9  lb.  of  flint-glass,  parcel  of  said  20  cwt. ; 
and  that  defendant  was  about  to  have  put  on  board 
5  cwt,  3  qrs.  1 0  lb.  as  the  residue  of  swd  1 1  cwt.  1  qr. 
10  lb.  (not  amounting  to  11  cwt.  iqr.  glb.)^  for 
the  purpose  of  defrauding  the  revenue  by  obtaining 
"  the  drawbacks-^traversing,  that  the  shipment  had 
.been  regularly  made  (according  to  the  averment  in 
the  plea)  in  pursuance  of  the  Act;  3dly,  the 
same  as  the  2nd,  with  a  traverse  of  the  defen- 
dant's intention  to  ship  the  remainder :  4th,  That 
amongst  the  said  glass  packed  for  exportation  on 
drawback  were  deposited  50  lb.  weight  of  earthen- 
ware, subjecting  it  to  forfeiture,  and  that  it  bad 
therefore  been  seized ;  and  subsequently  restored ; 
traversing,  that  defendant  was  prevented  by  such 
seizure  and  detention-  from  performing  the  condition 
of  the  said  bond. — Demurrer  to  the  1  st  replication, 
for  that  it  contains  no  answer  to  the  plea,  and  nei- 
ther denybg,  nor  confessing  and  avoiding  is  aigu- 

mentative> 


'  » 
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mentative)  fevasive^  .and  multifarious^  denying  the  ^ 1815^ 

matters  in  said  plea  by  implicadotl  only,  and  attorney 
tending  to  put  in  issue  the  whole  of  the  matters  of  General 
the  plea,  though  issue  might  be  taken  on  parts  of  poi^.  ' 
them: — Rejoinder  to  the  2nd, That  the  glass  iti  the 
condition  of  the  bond  mentioned  was,  in  fact,  the 
same  as  mentioned  in  the  replication,  though  of  less 
weigbtthan  ioctt;/.;  That  defendant,  nothrithstanding 
the  notice,  never  intended  to  export,  under  colour 
of  tfie  bbnd,  Or  obtain  the  drawback  on  tnbre  than 
was  actually  shipped;  traversing  the  imputed  in- 
tention of  fraud  ;-^to  the  3rd^  the  same,  tfaversing 
the  intent  to  obtain  the  •  drawbacks  on  a  gte&tfet 
weight  of  glass  than  should  be  shipped  ;-^to  thd 
4th,  That  the  glass  had  been  packed  in  the  presence 
of  the  officer,  who  took  an  account  of  the  contents, 
and  sealed  it ;  admitting  that  teftain  small  quantities 
of  earthen  ware  had  been  packed  without  design,  but 
dleging  tlikt  it  amounted  to  no  more  in  weight  than 
lib.  Joinder  in  demurrer,  and  demUner  tb  the 
rejoinder,  it  being  no  ansil^er  to  the  2nd,  3rd,  and 
4th  replications,  tending  to  pUt  in  issue  several 
distinct  and  Separate  matters,  and  being  a  departure 
from  the  plea. — ^Joinder  in  demurrer. 

Littledale  supported  the  demurrer,  contending 
that  the  replication  had  not  shown  a  forfeiture  of 
the  bond : — ^The  common  pNractice  in  all  such  cases 
i!i,  to  ghre  security  iri  a  larger  tfAtai  and  for  n 
greater  cJutfntJty  at  gbods  thttn  fete  intended  ib  be 
expoited.  It  is  admitted  that  a  part  had  been  ship- 
ped, and  &at  then  the  ol£cers  seized,  whereby 
defendant  was  necessarily  prevented  from  performing 
tkti  ceikitito  of  the  bond.    The  Crown  have  be- 

c  c  4  sides 
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^^^5'       sides  alleged  fraud,  on  which,  when  it  is  denied, 

Attorney   ^^^J  refuse  to  take  issue. 
General 

p  ^'^  '  [Wood,  BarofL  The  question  of  fraud  could  not 
be  tried  on  the  bond  ; — it  would  have  been  an  im- 
material issue.] 

Waltofiy  contra^  was  stopped  by  the  Court. 

Per  Curiam.  No  sufficient  answer  has  been 
given  by  the  replication  to  the  defendant's  plea, 
which  is  certainly  good  as  an  excuse  for  not 
shipping.  The  suggestion  of  fraud  has  nothing  to 
do  with  the  question  on  the  breach  of  the  bond,  but 
should  be  the  subject  of  another  proceeding.  There 
is  a  penalty  imposed  by  statute  on  such  offences. 
The  revenue  officers  prevented,  by  the  seizure,  the 
exportation  of  the  goods,  and  that  appears  on  the 
face  of  the  pleadings,  therefore  the  bond  was  not 
forfeited,  for  that  says  nothing  about  duly  shipping 
nor  provides  against  practices  of  fraud ;  nor  is  there 
any  given  time  liinited  within  which  the  shipping 
and  exportation  of  goods  are  to  take  place.  It  is 
impossible  to  assign  a  breach  on  this  bond. 

Judgment  for  the  defendant.^ 


•  By  a  subsequent  statute,  ss  Geo.  S,  ch.  113,  reciting  the 
36th  Geon  3,  and  that  no  time  is  by  law  limited  within  which 
glass  entered  for  exportation  shall  be  shipped,  it  is  provided 
that,  from  and  after  the  5th  of  July^  i8i5>  the  securi^  shall 
be  taken  that  such  glass  shall  be  shipped  and  exported  within 
one  month  from  the  date  thereof. 

Attobnet 
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Attorney  General  v. Kelsey.  Saturday, 

June  10. 


The  defendant  had  been  arrested,  and  sent  to     The  Court 
Daoer  Castle  under  the  constable's  warrant,  issued  charge  a 
on  a  capias  sued  out  of  this  Court  on  an  information  <ijfendant  out 

.  .         •  •  •        ofcuitody,  on 

filed  against  him,  charging  him  with  the  importation  filing  common 
of  prohibited  goods.  bSaJl^S 


on  a  a  ^ 
describing 

The  cu^lnas  and  warrant  described  him  as him  by  hit 

Kelsey.    The  information  had  been  filed  against  omhtinghit^' 
him  by  the  name  of  James  Kelsey ;  and  on  the  ""»« •n!*^ 
alleged  irregularity,  and  an  affidavit  of  the  facts,  appeared* 
and  that  the  applicant's  proper  name  was  Richard^  wrong^chiw* 
and  not  James.  ^^  ***»*• 

Tauntofiy  fV.  P.  had  obtained  a  rule  to  show     sedqturi/if 
cause  why  the  capias  and  proceedings  should  not  jj^JhefiSt 
be  quashed,  and  the  applicant  discharged  out  of  instance, 
custody  on  common  bail,  undertaking  not  to  bring  SS'r'pC- 
any  action.     The  Court,  on  that  occasion,  threw 
out  that  they  entertained  considerable  doubts  whe- 
ther, in  cases  of  proceeding  by  information,  they 
could,  under  any  circumstances,  direct  a  defendant 
in  custody  to  be  discharged  on  filing  common  bail, 
as  the  Attorney  General  is  entitied  to  a  aiq^ias  on 
all  such  occasions,  which  necessarily  imports  that 
bail  b  required.  •     * 

Dauncey  showed  for  cause,  that  after  the  most 

diligent 
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>    ^^l^'    .  diligent  inquiries  the  Christian  name  of  the  de- 

Attorney   fendant  could  not  be  ascertadned  at  the  time  of  the 

General    arrest;  arid  that  it  was  by  no  means  unusual  in 

Kblsey.  ^^^^  proceedings  so  to  make  out  the  capias  in  blkink. 

'  And  that  even  if  the  motion  were  well  founded, 
the  application  should  have  been  made  before,  as 
the  defendant  had  now  cured  any  defect  by  having 
appeared  and  pleaded  by  the  name  of  James. 

[Thomsok,  Chief  BaroH.  That  is  equivalent 
to  a  waver  of  every  thing.  Substituting  the 
name  of  Richard  would  be  quite  superfluous  after 
that] 

Taunton^  in  support  of  the  rule^  adverted  to  the 
distinction  to  be  taken  in  thia  case,  where  the  pro* 
cess  itself  was  absolutely  void.  If  there  were  any 
waver  of  irregularity  by  the  appearance,  that  oocdd 
only  apply  to  the  information.  The  question  there- 
fore would  be  solely^  whether  a  defendant  arreirted 
on  a  capias,  wherein  the  p^son  to  be  taken  was 
described  by  bis  surname  alone,  was  properly  ar- 
rested by  such  process ;  or,  Aether  he  ought  not 
to  be  discharged  on  filing  common  bail.  This  was 
frequently  done  in  common  cases ;  and  in  that  of 
Wiiks  V.  Lorh  (a)  the  Court  discharged  a  defendant 
arrested  by  a  wrong  Christian  name ;  so  to  Rt^  v. 
Sheriff^  Surry  (fi).  Those  were  cases  of  a  right 
p^son  arrested,  tlkm^  dued  by  wrong  name,  as 
here.  And  th^  officer  is  in  such  case  a  trespasser, 
and  liable  to  an  action,  and  cannot  justify  such  a 

(a)  9  Tauittion  ^gy.  (i)  \  MaraksU  75* 

taking. 
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taking (c).      In  Sir  M.   Foster  it  appears  that  a  .    ^^]^'    . 
mistake^  with  regard  to  a  name  of  dignity,  in  an  act    Attorney 
of  attainder,  is  fatal ;  because  there  is  no  such  per-     General 
son  in  rerum  naturd.    The  defendant,  in  this  case,  _-Kelset. 
has  no  means  of  knowing  whether  he  was  the 
person  meant  by  the  Warrant.     It  was  also  urged, 
that  on  so  vague  a  process,  the  Court,  injiroorem 
'liba^iatisy  would  not  suffer  the  subject  to  be  im- 
prisoned. 

Wood,  Baron*  If  the  process  is  void,  your 
remedy  is  by  action;  but  the  irregularity,  as  it 
affects  the  proceedings,  has  been  cured.  Wherever 
an  application  is  made  to  the  Court  for  summary 
relief,  the  party  must  always  come  in  the  first 
instance. 


Per  Curiam. 


Rule  discharged,  without  costs. 


(c)  Shadgetty,  Clipson^  8 'East  328. — But  it  seems  from 
the  cases,  that  where  defendant  has  let  an  opportunity  of 
pleading  m  lAatemeiit  past  by,  the  Court  wiB  not  reUev« 
him.  / 


The 
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Tutsdovt 

June  IS.      The  King  «?.  Bunney  and  another,  Assignees  of 

Pearce  a  Bankrupt. 


will  not  set  ^  ^  extent  had  issued  against  the  effects  of  the 
wide  an  ex-     bankrupt,  under  the  _fiat  of  the  Chancellor  of  the 

tent  m  aid|  on  ■  •^  *^ 

the  ground  Exchequer y  in  aid  of  Thomas  Merriman  &  Co. 
levied  under*  bankers  at  MarlboTough^  on  the  affidavit  of  Merri" 
It  is  of  greater  f^an.  that  he  and  his  partners,  as  receivers  of  the 

amount  than  .  .  r  ^ 

the  debt  excise-duties  from  the  collector  for  the  commis- 
due'Smn^e  dion6i*s>  were  indebted  to  the  Crown  in  the  sum  of 
original  deb-    1,043/.  received  by  them  from  the  collector,  and 

tor  of  the  ^   -r^  j  >  ^ 

Crown,  that  Pearce  was  indebted  to  them,  for  principal 

par^'move^k  *°^  interest,  on  bond,  in  1,193/.;  which  sum  the 
on  the  Condi-  sheriff  levied  under  the  writ  on  the  inquisition. 

tion  of  paying  ^ 

the  Crown*t 

^^^  Holroyd  now  moved,  on  the  behalf  of  the  as- 

signees, that  the  extent  might  be  withdrawq,  on 
payment  by  them  of  the  sum  of  i>043/.,  ^^  found 
to  be  due  to  the  house  of  Merriman  &  Co. ;  but 
without  hearing  the  counsel  for  the  Crown. 

Per  Curiam.  We  have  often  decided,  that 
assignees  cannot  recover  money  so  levied,  on  motion 
of  this  nature.  The  Crown's  debtor  has  a  right  to 
the  prerogative  process,  and  having  once  levied  his 
debt  he  is  entitled  to  retain  it. 

Motion  refused. 
Th£ 
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1815. 


'^ V ' 


The  King  v.  William  Mallet  and  James    ,  same  Poy. 

Mallett. 

The  King  v.  James  Mallett. 

La  fVES  had  moved,  on  Friday j  to  set  aside  two  The  Court 
writs  of  extent,  which  had  been  issued  against  the  Sn  a^motion 
defendant  for  arrears  of  malt  duties,  under  which  on  a  ^c  of 

.  .  .  .      extent,  with- 

he  was  m  custody,  for  irregulanty :  but  the  writs  out  having  the 

not  being  before  the  Court  they  refused  to  receive  tbem. 

the  motion.  «♦_««.». 

11  two  wnts 
of  extent  are 
T  -I         .  i%.  1      .  •         istucdjoncfor 

It  was  now  moved  again,  on  an  affidavit,  stating,  a  joint  debt, 
that  on  searching  the  Remembrancer's  Office  it  ^f^^^^ 
appeared,  that  on  the'  i  oth  September  1 807,  TViUiam  debt,  in  the 
JUalkt  (the  applicant),  and  James  Mallett,  were  inquititiont 
found  by  inquisition  to  be  indebted  to  the  Crown  in  jcbt^wid^  a"^ 
the  sum  of  511  /.  igs.  8rf.,  for  duties  of  excise  on  yeparate  debt, 
malt  made  made  by  them  at  Bristol,  between  the  ^i^^;,,  the 
18th  December  1806,  and  the  25th  June  1807,  on  ^'JJJ^'^l^ 
which  B,^at  was  granted  for  a  writ  of  extent  against  aside,  on  the 
them,  jointly ;  and  that  there  was  also  another  urcgularity  of 
extent  issued  on  the  same  day,  against  JViUiam  onco^them, 

J '     o  thouffh  con- 

Mallett   alone,    for    the  sum  of  187/.  4^.    for  fes»ediya 
duties  of  excise  on  malt  made  by  him,  between  theywiUmp 
the  24th  day  of  June  1 807,  and  the  24th  August  ^^^^  ^^ 

following.'  shown  to  be 

correct. 

An  extent  may  be  issued  on  an  inquisition,  and  fiat  of  dgfat  years  old,  and  no 
new  afiidavit  or  nat  is  roquinte,  nor  is  any  proceeding,  by  scire  faeUuf  or  otherwise, 
necessary  to  revive  such  extent. 

Where  a  joint  debt  has  been  found,  the  death  of  one  of  the  debton  in  the 
interval  between  the  fiat  and  extent  does  not  vitiate  the  proceedings* 

The 
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The  affidavit  further  stated,  that  on  or  about 
The  Kino    ^^  ^3*^  February  1815,  a  writ  of  extent  for  the 
V-  said  sum  of  5 1 1  /.  1  g  j.  %d.  was  issued   against 

^Ahh^TT  ^^^^  the  said  fVilliam  MctUett  and  James  MaUettj 
&c.  jointly,  and  that  on  the  same  day*  another  writ  of 
extent  was  issued  against  the  said  fVilliam  MaUettj 
alone,  for  a  further  sum  of  511  /.  19^.  9d,  which 
appeared  to  be  grounded  on  the  same  inquiaitioD ; 
and  that  there  was  not  in  the  said  ofiice  any  other 
commission  and  inquisition  retumad,  or  Jiat  ob- 
tained against  them  jointly ;  nor  any  entry  on  the 
roll  of  the  issuing  of  any  subsequent  writ  of  extent 
for  the  said  debt  of  511/.  19^.  Sd.:  and  that  it 
did  not  appear  that  the  original  proceedings  for 
recovery  of  the  said  joint  debt,  had  been  revived 
ag^nst  the  defendant,  fVilliam  MaUettj  by  sdrc 
facias^  or  otherwise. 

In  support  of  the  motion  it  was  stated,  that  in 
March  1811,  Jame»  MaUettj  the  partner  in  trade 
of  fVilliam  MaUettj  the  present  applicant,  died; 
that  the  extents  mentioned  in  the  affidavit,  for  which 
^is  had  been  granted  in  1 807,  had  not  been  pro- 
ceeded in  till  the  1 3th  February  1815,  when  two  writs 
of  extent  were  issued,  on  which  the  applicant  was 
now  in  custody ;  they  were  both  issued  for  the  debt 
of  5 1 1  /.  1 9  ^.  idy  whereas  there  was  only  one  debt 
to  that  amount  found  due,  and  that  v^as  joint.  One 
writ,  therefore,  he  contended,  must  be  bad ;  and  as 
tb^y  CQuki  not  be  so  distinguished  as  to  ascertain 
which  was  regular  and  which  not,  they  must  both 
b^  set  oBide. 

Another  objection  was,  that  as  there  had  been 

no 
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no  continuance  of  the  original  writt  tbose  now  issued 

were  not  property  founded  on  the  jiats  of  1 807,  ^he  Kino 
and  required,  by  analogy  with  judgments  of  more         v. 

than  a  year  old,  affidavits  of  the  existence  of  the  mJ^^lktt 
debta  and  former  proceedings,  to  reme  them.  &c. 

[Graham,  Baren.  From  the  moment  of  the 
return  of  the  Inquisition  It  becomes  a  debt  o£  re- 
cord, f^gainst  which  no  time  rnns,  and  therefore  an 
extent  may  be  sued  out  on  it  without  a  nevr^at, 
the  former  not  having  been  executed  by  taking  the 
body  of  the  defendant.] 

Then  there  has  been  a  partial  execution  of  one 
of  the  writs,  and  somes  notice  should  have  been 
taken  of  that  levy,  however  sn^l  it  may  have  b^n. 
It  may  be  the  fact,  for  any  thing  that  appears,  that 
the  debt  may  have  been  satisfied  in  the  mean  time ; 
which  is  a  strong  reason  why,  in  juatice,  a  novfjiat 
should  b^ve  be^  oqn^idered  necessary,  founded  qa  a 
sufficient  affidavit  This  is,  beaides  (it  should  bQ  pon^ 
sidered),an  immediate  extent,  and  insolvency  ^lAQuld 
be  shown  to  warrant  the  extraordinary  interference 
pf  tbiQ  CfowQk  Other  circumstances  too  may  have 
%fiie¥i  siiact  tii«  origioaljiii/,  which  might  have  been 
pleaded  to  the  extent ;  and  in  fact,  the  death  of  one 
of  the  defendant's  co-debtor  has  taken  place  subse- 
quently, which  ought  necessarily  to  have  been  shown 
to  preserve  the  congruity  of  the  proceedings.  The 
debt,  as  claimed  now,  does  not  correspond  with 
that  found  by  the  inquisition,  either  with  the  joint 
debt  in  the  sum  sought,  or  the  separate  debt  in  a 
smaller  sum,  therefore  the  execution  does  not  follow 

the 
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.    '  l^'    '  the  nature  of  the  judgment ;  and  nothing  appears 
The  Kino   on  the  writ  to  authorize  the^  deviation  from  the 

William    ^^^^' 
Mallstt, 

&c.  Dauncey^  in  opposition  to  the  motion,  admitted 

that  there  had  been  a  mistake  in  issuing  the 
two  writSy  but  declared,  that  it  had  been  the  inten- 
tion of  the  Crown  to  have  withdrawn  the  last, 
which  would  have  been  done  but  for  the  present 
motion.  But  the  debts  having  been  found  due, 
and  Jiat^  granted,  he  submitted  that  the  custody 
'  was  legal ;  and  the  question  could  only  be  as  to 
which  debt  was  to  be  levied.  The  objection  of  the 
proceeding  being  irregular,  for  want  of  fresh  affi* 
davit  and  new  Jiaty  is  totally  unfounded. 

Wood,  Baron.  That  is  certainly  never  neces- 
sary. 

Graham,  Baron.    Nor  can  the  death  of  the 

•  _ 

co-debtor  make  any  difference  where  the  Crown  is 
entitled,  as  here,  to  levy  the  whole  debt  on  both 
or  either. 

Thomson,  Chief  Baron.  The  first  extent  is 
regular,  and  the  other  may  be  disposed  of  in  any 
way. 

* 

Per  Curiam.  Motioo  refused. 


Doe 
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Doe  ex  dem.  Walker  u  Roe.  .    -^w"*!^- 


0  JVE  N  moved  for  judgment  against  the  casual  jc^ndon  L 
ejectory  on  an  affidavit,  that  tlie  deponent  personally  ejectment  ia 
served  Charles  Hicks j  representing  himself  as  being  the  tenant^on 
in  possession  for  Richard  Messiter^  Esq.,  then  ab-  J^^^g"^ 
sent  from  his  dwelling-house,  and  James  Upjohn,  himself  to  be 
James  Brackway,  and  William  Pearce,  tenants  in  for  MoSer°^ 
possession  of  the  premises  mentioned  in  the  decla-  ^^^  tempora- 

'^    .  ^  nlyabsenty 

ration :  And  that  Messiter  had  subsequently  ac-  and  who 
knowledged  having  been  informed  of  the  service  on  ^k^^icdges 
Hicks.  *°  W">^  ""^ 

the  service, 
sufficient  to 

The  Court  entertained  much  doubt  whether  the  ^g„^  against 
affidavit   was    sufficiently    express    in    describing  the  casual 

■m  ^      »  •«     •     "  ejector* 

Messiter  to  be  one  of  the  tenants  actually  in  pos- 
session, inasmuch  as  those  words  were  referrible  shouiid  appear 
only  to  the  three  antecedent  names.  They  held  ^^^^^^ 
that  it  was  in  all  cases  necessary  that  that  should  that  the  per- 
plainly  appear;  but  granted  the  present  motion,  as  Jhe  objccrof 
no  objection  was  taken  on  that  ground  by  Messiter^  •"<=**  service, 
who  had  acknowledged  the  service  on  Hicks.  possession. 


D  D  Tanner 
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1815, 


j^JJJJ^'  Tanner  v.  Nash. 


offfirJJr  Richards  moved  to  justify  the  defendant's 
his  place  of     bail :  An  affidavit  was  put  in,  that  one  of  the  bail 

butinetssaffi-  .     i  .    /•        1  •  1  i-        .     -j. 

cient.  was  not  to  be  found,  as  resident  according  to  tne 

bail-piece.  It  was  said,  that  he  had  a  counting 
house  in  the  street  of  which  he  was  described,  but 
that  he  resided  elsewhere :  And  Ozven  objected  to 
such  a  description,  as  too  vague,  and  as  being 
evasive  of  inquiry  into  his  circumstances. 

The  Court  held,  that  the  place  of  business  of 
bail  was  a  sufficient  description ;  but  gave  time  to 
justify  till  next  day,  to  give  the  plaintiff  an  op- 
portunity of  making  further  mquiry  in  the  mean 
time. 


fiaoDENiK 
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1815- 


Brodenik  V.  Teed. 


Sdtne  Day, 


GiFFORD  moved  for  an  attachment  against 
the  defendant  for  not  paying  in  a  sum  of  money? 
pursuant  to*  an  order  of  the  Court;  at  the  same 
time  apprizmg  the  Court  that  there  had  been  no 
actual  personal  service  of  a  copy  of  the  rule ;  but 
submitting  that  what  had  been  done  was  perhaps 
tantamount  to  such  service.  The  attorney  for  the 
defendant  had  been  served  with  a  copy  of  the 
order,  and  the  rule  itself  shown  to  the  defendant 
at  the  time  of  making  a  personal  demand  of  the 
money. 

Per  Curiam.    The  service  of  a  copy  of  the  rule 
is  indispensable. 

Motion  refused. 


Ordcrofthc 
Courtt  that  it 
defendant  pay 
a  certain  sun 
of  money,  be- 
ing shown  to 
the  defendant 
at  the  time  of 
making  a  per- 
sonal demand 
of)t,acopyof 
such  ordemot 
having  been 
personally 
served  on  the 
defendant 
himself,  (al- 
though a  copy 
had  been  pre- 
viously served 
on  his  attor- 
ney) not 
sufficient  to 
entitle  the 
plaintiff  to  an 
attachment. 


D  D    Q 


ROWNEY 
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Wfdnesday,     Ro WN  E Y  and  othets,  executors, &g. »•  J.  W,  De ak. 


An  affidavit  DaUNCEY  showed  cause  against  a  rule  ob- 
of  a  debt  due  taincd  by  ClarkCj  this  tenn,  for  delivering  up  the 
*°as  ap^rs^'^'  bail-bond  given  by  the  defendant  in  this  ease,  to 
from  a  state-  be  cancelled  on  filing  common  bail,  on  an  objection 
from  the  tes-'  of  insufficiency  in  the  affidavit  of  debt,  wherein  it 
^naccount-  ^^^  sworn  by  Rmenej/y  that  the  defendant  was  in- 
ant  employed  debted  to  the  plaintiffs,  as  executors,  &c.,  "  as 
deponent/  it    *^  appears  to  this  deponent,  from  a  statement  made 

hoW?S^  ^  "  ^^^^  *®  ^^^^^  ^°^  accounts  of  the  said  Matthew 
fcndanf  to       "  Dcan^  deceased,  by  William  Kay^  an  accountant 

^*  employed  by  this  deponent  to  investigate  the 
"  same,  as  thb  deponent  verily  believes ;''  submit- 
ting that  the  plaintiff,  in  his  character  of  executor, 
should  be  permitted  to  depose  to  a  debt  due  to  bis 
testator  in  the  most  cautious  manner.  But  the 
Court  ruled,  that  an  affidavit  in  such  terms  was  in- 
sufficient to  hold  a  defendant  to  bail. 


Rule  absolute. 


Attobnet 
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1815. 


Attorney  General  v.  Fadden.  ^'Junetl^' 


The  defendant   against  whom  an  information     in  case  of  a 

.  .  .    .  question  of 

had  been  filed  for  importing  prohibited  goods,  was  identity  of  the 
apprehended  by  capias^  and  committed  to  Lancaster  S^f^dant  to 
Castle,  where  he  now  remained  for  want  of  bail,  aninforma-^ 

mi       •   /•  .        1    .  1  y  •    t  t     tionwhowm 

loe  information  being  about  to  be  tried  at  the  prison,  the 
ensuing  sittings,  and  the  defendant  having  instructed  mnt  a^^^r^ 
bis  isolicitbr,  that  the  person  who  had  actually  com-  ctrpmtohnng 
mitted  the  offence  imputed  to  him  had  assumed  his  present  at  the 
name,  and  that  the  question  would  be  one  of  mere  o^Vx^nsc, 
identity ;  an  affidavit  to  that  effect  was  prepared  for  and  paying 
the  purpose  of  grounding  an  application  to  the 
Court  for  a  habeas  corpus^  under  which  tHe  defend- 
ant might  be  brought  up,  to  be  present  at  the  trial 
of  the  cause,  that  he  might  avail  himself  of  that 
pobt  in  bis  case,  averring  that  he  could  not  other- 
wise safely  proceed  in  his  defence.    The  Court 
granted  a  rule  to  show  cause. 

CampbeU^  yesterday  moved  to  make  the  rule 
absolute ;  and  being  a  very  novel  application,  the 
Court  desired  it  might  be  mentioned  again,  and 
that  in  the  mean  time  the  practice  of  the  Court  of 
King's  Bench  might  be  inquired  of.  It  was  men- 
tioned  again  this  day,  and  a  certificate  of  the  clerk 
of  the  rules  was  furnished,  from  which  it  appeared, 
that  similar  applications  had  been  made  in  that 
Court,  and  had  been  granted.  It  was  also  stated, 
that  notice  had  been  given  of  the  intended  motion. 

DD  3  The 


404  CASKS   IN    THE   EXCHSaUER, 

1815.  The  Court,  under  the  circumstances,  and  on  the 

Attorney  authority  of  the  certificate  of  the  precedent  in  the 

Genssai.   Court  of  King's  Benclij  granted  the  application,  on 

Fadoen     condition  of  the  defendant  being  brought  up  on  a 

day  certain,  and  paying  the  costs  of  being  brought 

up  and  remanded,  intimating,  that  the  writ  should 

be  in  form  of  the  habeas  corpus  ad  testificandum. 

Rule  absolute. 


^w/ii^'  Halliley  v.  Nicholson. 


«. 


^^•IfvO       AV91  ^T^  ^^  

dence  to  ex-  i  H  £  plaintiff  in  this  cause  was  a  woolstapler  in 
pkin  an         Yorkshire;  the  defendants  were  merchants  at  Ltvcr- 

imperfectly- 

worded  pooL  It  wfts  a  Special  action  on  the  case  for  not 
tract,^cvcn"'  delivering  'a  quantity  of  wool,  in  pursuance  of  a 
where  tome    contract  of  sale,  and  was  tried  at  the  la^t  Lancaster 

parts  of  It 

were  difficult  Spring  Assizes,  befoi*e  Mr.  Justice  Le  Bianc,  when 
It^  ^^onl',  ^  verdict  was  found  for  the  plaintiff;  subject  to  an 
not  admissi-  award  aa  to  the  amount  of  dainagea* 

Die ;  and  that 
although  the 

in*the^«u8c°'^  It  appeared  in  evidence,  that  Goodann  was  com- 
Zr^co^^^  misaioned,  by  the  plaintiff,  to  buy  a  largie  quantity 
tract  which  of  wool  OD  his  accouut,  and  that  he  in  consequence 
dered  doubt"  Contracted  with  the  defendants  to  furDish  a  certaiD 
fui,  by  partial  quantity  at  a  stipulated  price :  Memorafida  of  the 

and  incom-       ^  -^  ^  ^  .,  .       ,*- 

piete  altera-    torms  of  the  Contract  were  noted  in  penal  by  Mmai, 

tion,  and 

which  there-  ^ 

fore  seemed  to  require  to  be  supplied  and  perfected  by  pome  «iich  a^ditiaul 

words  as  the  evidence  rejected  would  have  furnished  \  and  although  it  contained 

dubious  words,  involviiig  it  in  Uncertainty  as  to  wbctfaer  it  purpoited  Co  be  a 

siile  of  particular  merchandise  to  arrive  by  a  certain  vessel,  or  ot  such  mcrcbaodise 

generally,  whenever  the  contracting  party  should  receive  sufficient  to  supply  the 

purchaser  with  the  qusatity* 

D  D  4  the 
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the  defendants  general  broker  at  the  time ;  from       ^^5^ 
which    he   made    in    his   contract  •book,   at  his   hallilbt 

counting-house,  the  following  entries :  v: 

NicHOLs<m. 

Uverpool^  gth  August,  1813. 
Jn*  Halliley,  Jon.  To  sales  per  EU^beth. 

per  Mr.  Goodwin,  ale  Nicholson  and  Mosman. 

290  Bales  of  wool. 

Laid  a        11/6I  payment  J  at  3  months,  allowing  1  month  interest 
White  a      13/6/    J  at  4  months. 

2  lb.  allowed  dft.  but  no  allowtmce  for  packages. 

Immediately  under  was  the  following  note,  which 
was  the  subject  of  the  present  question,  in  these 
terms; 

John  Halliley,  Jun'  to  arrive 

p'  Goodwin.  To  sales  p'  JBligaboth 

a/c  Nicholson  and  Co* 
290  Bales  wool,  more  or  less,  at  11/6  and  13/6. 
Payment,  acceptance  down  at  4  months. 
2  lb.  for  dft.,  the  packages  included  as  above. 

The  first  contract  was  duly  performed,  but  on 
the  S20th  of  August  the  defendants  informed  the 
plointifTs  agent,  that  the  cargo  which  they  had 
expected  from  Scotland^  with  which  they  had  in- 
tended to  furnish  the  plaintiff,  had  been  shipped  for 
another  purchaser  before  their  letter  arrived ;  and 
that  they  would  endearour  to  supply  it  from  other 
correspondents  in  Scotland  \  and  requested  reason- 
able time. — In  September  they  delivered  part  of 
the  wool,  which  they  said  waa  all  they  could  pro- 
cure ;  but  that,  in  point  of  fact,  more  wool  came  to 

the  defendants  bands  them  would  have  been  suf- 
ficient 


CASES    IN    THE    EXCHEQUER, 

ficient  to  complete  his  contract — Wool  having  in 

Hallilet   ^^  mean  time  considerably  advanced  in  price,  and 

V-         being  then  very  scarce,  the  plaintiff  brought  the 

*  present  action,  which  the  defendants  resisted,  on  the 

ground  that  the  contract  had  been  for  the  sale,  on 

arrival  of  a  cargo  expected  by  a  particular  vessel,  and 

as  that  vessel  did  not  arrivCi  they  were  discharged 

from  the  contract. 

Scarlett  this  day  obtained  a  rule  for  a  new  trial, 
on  the  ground  that  the  defendant^  had  not  been 
permitted  at  iVwi  PnW,  to  give  evidence  of  the  na- 
ture of  the  contract  entered  into  by  them  with  the 
plaintiffs;  from  which  it  would  have  appeared, 
that  the  defendants  had  not  bound  themselves  to 
furnish  a  certain  quantity  of  wool,  generally,  but 
that  they  had  specially  contracted  for  the  sale  of 
a  certain  specific  cargo,  then  to  arrive  by  a  particu- 
lar vessel,  and  that  such  explanatory  evidence  was 
admissible,  under  the  special  circumstances,  and 
ought  to  have  been  received. 

It  was  contended)  that  the  note  or  memorandum 
of  the  contract  in  questioa  was  in  itself  ambiguous 
and  uncertain,  and  stood  in  need  of  explanation,  for 
that  without  it,  it  was  absolutely  unintelligible ;  and 
it  had  become  so  by  an  erasure  made  by  the  defen- 
dant's broker's  partner,  in  whose  hand  writing  also 
it  had  been  altered  to  what  it  now  appeared  to  be ; 
that  it  was  not  signed,  or  otherwise  acknowledged 
by  the  plaintiff,  or  his  agent,  and  differed  from  the 
entry  in  the  defendant's  book;  and  there  was  there- 
fore considerable  doubt  whether  it  could  be  shown 

to 
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to  be  the  note  of  a  contract  entered  into  recipro-^      1815. 
cally  between  the  parties.  Hallilet 


IS 


It  was  said,  that  the  defendant,  if  his  witnesses  NicHotsow. 
had  been  examined  to  that  point,  could  have  shown 
that  the  word  Elizabeth,  as  it  originally  stood,  was 
meant  for  the  name  of  the  ship  by  which  the  wool 
bargained  for  was  then  expected  to  arrive,  and  so  it 
was  entered  in  the  defendant's  book;  but  discovering 
afterwards  that  they  had  made  a  mistake  in  the 
name  of  the  vessel,  the  wool  being  in  fact  to  be 
brought  by  another  (the  Isabella^  it  was  altered 
imperfectly  as  it  now  appeared  *. 

The  defendant's  case,  therefore,  turned  on  the 
construction  to  be  put  on  the  note  of  the  contract, 
and  depended  on  the  question,  whether  the  bargain 
was  to  furnish  a  certain  quantity  of  wool  generally, 
and  in  all  events,  or  to  transfer  to  the  plaintiffs  a 
specific  cargo  consigned  to  the  defendants,  and  to 
arrive  by  an  expected  ship ;  and  on  that  question 
the  note  of  the  contract  itself,  unexplained  by  other 
testimony,  afforded  no  intrinsic  evidence ;  this  was 
therefore  contended  to  be  so  particular  a  case  as  to 
admit  of  a  deviation  from  the  usual  rule. 

ParkCy  Tappingy  and  Richardson^  now  showed 
cause.  They  placed  their  main  reliance  on  the 
rule  of  evidence  on  the  point,  as  laid  down  in  all 
the  decisions  on  the  subject,  and  acted  on  in  the 

*  Affidavits  to  prove  these  circuinstances  were  produced, 
but  rejected  by  the  Court  Vide  Ante,  p,  406. 

direction 
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direction  of  the  Judge  at  Nisi  PriuSy  who  hdd,  that 
Hallilet  s."^^^^'*'  mi^t  be  collected  froqi  the  note  of  the 
V.  contract, .  to  show  that  it  was  a  contract  to  sell 
NjcHOLgQK.  ^  laoch  wool  when  the  quantity  should  arrive 
April  99.  generally ;  and  that  it  could  not  therefore  be  ex- 
plained by  parol  testimony  to  have  been  meant 
to  be  a  sale  of  a  cargo  expected  by  aily  certain 
vessel;  obierring,  that  if  a  factor  agree  to  sell 
goods  on  arrival,  at  a  given  price,  he  must  deli- 
ver them  according  to  his  contract,  whether  the 
price  be  higher  or  lower  at  that  time,  or  be  respon- 
sible to  the  purchaser. — They  remarlced,  that  the 
defendants  had  admitted,  by  their  subsequent  con* 
duct,  that  they  had  not  considered  the  contract  to 
be  for  the  sale  of  a  specific  cargo,  but  of  such  a 
quantity  of  wool  generally,  for  they  had  unce 
actually  delivered  51  bags  of  wool  to  the  pl^tifi, 
in  part  performance  of  this  very  contract^  and  had 
solicited  a  reasonable  time  to  furnish  the  remamder, 
as  appeared  by  their  letters^  which  were  produced 
on  the  trial.  They  denied  the  existence  of  such 
ambiguity  in  the  memorandum  as  required  expla- 
nation ;  and  insisted,  that  it  was  sofficieotly  explicit 
to  warrant  the  construction  of  a  general  contract  to 
sell,  on  arrival,  a  certain  quantity  at  a  certttn  price ; 
and  described  the  present  motion  as  an  attempt  to 
narrow  the  terms  of  general  contract  in  writii^  by 
parol  evidence,  wbioh  could  not  be  done  without 
overthrowing  \ht  estabUshed  rule. 

Scarlett  and  TVUUams,  in  reply,  admitted,  that  as 
a  general  nde,  the  inadmissibility  of  parol  evrdeoce 
to  qualify  a  written  agreemenfwas  now  estabhsbed; 

but 
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but  strdn^y  urged,  that  the  present  case  should  be  ^  ^^^5« 
considered  an  exception  to  that  rule,  because  it  was  Hallixet 
one  most  particularly  distinguishable  from  the  cases  ^* 
on  which  it  had  been  built  In  this  instance  such 
evidence  was  absolutely  necessary  to  render  this 
imperfect  note  complete,  and  the  contract  intelli- 
^ble,  and  to  supply  the  omission  which  evidently 
followed  the  word  per^  of  whatever  that  might  be 
which  was  obviously  wanting  there  to  express  the 
intention  of  the  parties.  Had  such  evidence  been 
admitted,  the  defendant  was  prepared  to  have  shown 
that  he  had  contracted  for  the  sale  of  one  specific 
cargo  of  an  expected  vessel,  tihe  /^afe/is,^  which,  in 
fact,  never  did  arrive ;  and  it  would  then  have  been 
incumbent  on  the  plaintiff  to  have  proved  the  arrival 
of  the  ship.  It  is  an  ambiguous,  doubtful  memo- 
randum ;  and  the  ambiguity  consists  in  the  impossi- 
bility of  ascertaining  by  it,  whether  it  refers  to  an 
arrival  of  wool  by  a  particular  vessel,  or  an  arrival 
of  any  wool  generally ;  if  any  tiling  can  be  collected 
from  the  terms  of  it,  it  is  rather  in  favour  of  its  being 
a  specific  contract; — ^that  would  alone  be  a  snf- 
iicient  reason  for  admitting  explanatory  evidence. 
How  otherwise  is  the  word  "  per  "  standing  singly  to 
be  supplied?  Wliy  are  the  words  *^more  or  less** 
used,  unless  the  contract  related  to  some  specific 
cargo,  the  quantity  of  which  conld  not  Aen  be  pre- 
cisely ascertained?  Those  words  introduced  in  a 
general  contract  would  be  an  absurdity.  Then  the 
reference  to  the  preceding  contract,  and  the  time 
and  mode  of  arrival,  all  require  explanation ;  and 
without  it  the  contract  is  nugatory  and  ineffi- 
cient. 

And 
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And  'even  while  the  defendant's  extrinsic  parol 
Halliley  testimony  is  rejected,  to  show  that  the  agreement 
V.         was  specific,  the  plaintiff  would  make  use  of  the 
Nicholson-  defendant's  letters  and  acts  to  prove  that  the  con- 
tract was  a  general  one,  thereby  admitting  its  need 
of  explanation : — It  was,  in  fact,  the  sole  questicm 
in  the  cause,  for  the  merits  could  only  turn  on  the 
solution  of  that  difficulty. 

^^mttS'        Thomson,  Chief  Baron^  now  giive  judgment; 

' ^ '  and  having  gone  at  length  into  the  facts  of  the 

case,  and  commented  on  the  conduct  of  the  parties : 
hb  Lordship  adverted  to  the  grounds  on  which  the 
Implication  for  a  new  trial  had  been  made,  and 
expressed  concurrence  with  the  opinion  held  by 
Mr.  Justice  Le  Blanc  on  the  trial;  that  the  contract 
spoke  sufficiently  for  itself  to  exclude  evidence  to 
alter  or  explain  it,  although  it  might  be  very  diffi* 
cult  to  account  for  the  introduction  of  the  words, 
^*  more  or  less."  On  the  whole,  it  seems  that  this 
must  be  construed  to  be  a  general  contract  to  fur- 
nish the  wool  whenever,  and  however,  it  should 
arrive ;  and  any  evidence  offered  to  show  that  it 
related  to  the  cargo  of  a  particular  vessel  expected 
at  the  time  of  the  contract,  was  properly  rejected. 
Therefore  the  opinion  of  the  Court  is,  that  tiiere  is 
no  ground  in  this  case  for  granting  a  new  trial. 

Rule  discharged. 


END   OP   TRINITY   TERM. 


(     4H    ) 
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SS  George  III. 
GRAYS-INN    HALL. 


i8i5i 


Attorney  General  v.  Lady  Louisa  Saturday, 

Manners  and  others.  ^   ^  ?  ' 


A  VERDICT  was  taken  for  the  Crown  when     Aiegaqr 
this  information  came  on  at  the  sittings  after  last  by^ifof  a 
Trinity   Term,   for   1,040/.,   the  amount  of  the  p«"on  dying 
legacy  duty  on  a  bequest  of  13,000/.,  under  the  sum  of  money 
48  Geo.  3,  ch.  149,  sch.  3,  subject  to  the  opinion  of  to^y^'S! 
the  Court  on  the  followin£r  case :  ^^^^^  thereon 

^  totettator*8 

'   natural  child 

*  Lord  William  Manners  by  his  will,  dated  the  ^^^}^^  ^J?t 

"^  and  on  his 

8tb  of  Jtdy  1771,  gave  and  bequeathed  the  sum  of  death  topa^ 
13,000  /.  to  his  executor,  in  trust,  to  place  the  same  IJ^i  ^  iS™" 
out  at  interest  in  the  Funds,  or  on  real  security,  and  phUdren,  the 

,        1.  .  1       .  1        .  .         t        r  intcrettof 

to  pay  the  dividends  or  proceeds  ansmg  therefrom  which  had 
unto  his  son,  or  reputed   son,  the   Rev.  Thomas  becnre^^iy 
JkfannerSy  clerk,  for  his  life:  and  after  his  decease  ?^^ ^}^^ 

legatee  for  life 
up  to  his 
deathy  which  happened  in  181 2,  his  two  sons  (his  only  children)  having  died  long 
before  that  timci  and  previously  disposed  of  their  interest  in  the  bequest)  held  to 
be  within  the  48  Geo,  3,  ch.  149,  sched.  3,  as  being  a  legacy  given  by  will  of  a 
person  dying^  before  the  5th  of  April,  1805,  and  mt  pmd^  retanedf  sattified^  or 
^cbmgidf  till  after  the  soth  of  October,  1808,  and  consequently  liable  (as  to 
the  interest  taken  by  the  representatives  of  the  children)  to  the  duty  of  8  per 
ctmi,  imposed  by  that  statute  on  such  legacies,  when  given  for  the  benefit  of 
strangers  in  blood  to  the  testator  \  and  that,  notwithstanding  the  principal  had,  in 
S794,  been  invested  in  the  Funds  by  the  executors  (in  their  own  names)  to  answer 
toe  purposes  of  the  wilL 

testator 
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testator  directed  that  one  moiety  thereof  should  be 

Attorney  P^^  ^  ^^®  eldest  son  of  the  said  Reverend  Thomas 
Gensral    Manners^  and  the  other  inoiety  thereof  to  the 
Ladv       younger  children  of  the  said  Thomas  Manners.' 

Louisa 

Manners        '  The  said  Thomas  Manners  was  the  illegitimate 
•ad  others.   ^^^^  ^f  ^^  ^^^  L^  JViUiam  Manners.    The 

testator  died  shortly  after  the  execdtion  of  the  said 
will,  without  altering  or  revoking  the  same,  and 
John  Manners,  Esq.,  the  executor  therein  named, 
proved  the  same  in  the  prerogative  Court  of  the 
Archbishop  of  Canterbury.  Mr.  John  Manners^ 
the  executor,  did  not  place  out  the  13,000/.  in  the 
Funds,  but  retained  it  in  his  own  hands  as  executor, 
and  regularly  paid  the  interest  thereof  as  it  became 
due  to  the  Reverend  Thomas  Manners^  up  to  the 
time  of  his  the  said  John  Manners'  death,  which 
happened  about  the  year  1 793.' 

*  In  the  year  1 794  the  Reverend  Thomas  Manners, 
and  his  two  only  children,  applied  to  the  present 
defendants,  being  the  executors  of  John  Manners^ 
Lord  JVillianis  said  executor,  to  have  the  money 
invested  in  the  Funds,  who  complied  with  the  re- 
quest, and  the  13,000/.  was  in  consequence  of 
such  application  shortly  afterwards,  in  the  year 
1794,  invested  in  die  defendants  names,  in  the  five 

*  per  Cents^  which  then  were  at  the  price  or  value 

of  loz  I' per  Cent.* 

•  The  Reverend  JTnmas  Manner^  eldest  i^bM, 
whose  name  was  JVUliam^  was  then  married,  and 
had  a  family,  on  whom  the  Reverend  Thomas 
Manners  settled  200  /.  per  annum  during  tbe  joint 

lives 
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lives  of  himself  and  his  said  son;   Mr.  fFilliafn  ^    '8*5; , 

Manners  died  in  the  year  1 800,  when  the  200  /.  per  attornsv 
ammm reverted  to  the  Reverend  ThamiK  Manners'    Gekeral 

Lidy 

'  The  Reverend  Thomas  Manners  made  a  similar  Louisa 
provision  for  his  youngest  child,  named  Jt^n^  who  nn^'J^^^ 
enjoyed  it  for  some  years,  and  died  in  the  lifetime 
of  his  father,  whereby  that  provision  reverted  also 
to  the  Reverend  Thomas  Manners ;  Mr.  WUliam 
Manners  by  his  will,  dated  22nd  January  1791, 
gave  his  moiety  of  the  principal  sum  of  13,000/. 
equally  among  his  several  children,  subject  to  the 
life  estate  and  interest  of  his  father,  the  Rev.  Thomas 
MannerSy  tiierein;  Mr.  John  Manners^  on  the  28th 
of  Nfycember  1783,  made  a  settlement  of  his  moiety 
thereof,  which  he  took  as  the  only  younger  child  of 
the  Rev.  Thomas  Manners,  and  the  same  is  thereby 
directed,  after  the  decease  of  the  said  Thomas  Man^ 
ners,  with  the  consent  of  the  said  John  Manners^ 
and  Ann  his  then  intended  wife,  and  now  widow,  or 
the  survivor  of  them,  to  be  laid  out  in  the  purchase 
of  lands,  to  be  settled  to  the  uses  following;  namely, 
to  the  yse  of  himself  for  life ;  after  his  decease  to 
his  wife  for  life ;  and  after  the  decease  of  the  sur- 
vivor of  said  John  Manners  and  his  wife,  to  the  use 
of  all  their  children  as  therein  mentioned.  Mr. 
John  Manners  and  the  Reverend  Thomas  Manners 
having  both  lately  departed  this  life,  the  said 
Thomas  Manners  having  survived ;  and  dying  in 
th?  month  of  December  1812;  Mrs.  Ma$m$rSy  the 
widow  of  Mr.  John  Manners^  is  become  entitled  to 
ttfe  interest  of  her  late  husband's  moiety  for  her 
life,  or  the  rents  of  the  lands,  when  a  purchase  shall 
be  made  under  the  settlement  -,  and  the  cbiUrea  of 

the 


AtTOBKEY 

General 

Lady 

Louisa 

Manners 

and  others. 
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the  late  Mr.  fViiliam  Manners,  namely,  TTtanuu^ 
JanCy  TlieodorCy  and  Harber,  who  are  of  age, 
claimed  their  respective  portions  of  their  father's 
moiety  of  the  legacy  of  13,000/.  from  the  de- 
fendants, and  were  paid  the  same  in  July  1813, 
by  sale  of  part  of  the  1 2,530  /.  2^.  4d.  stock  pur- 
chased in  1 794  by  the  defendants ;  the  remamd^ 
still  stands  in  their  names,  who  retain  the  same  as 
executors  of  John  Manners,  the  executor  of  Lord 
William  Manners,  for  the  persons  entitled  thereto, 
under  the  above  chrcumstances.' 


Nolan,  on  the  part  of  the  Crown,  submitted,  that 
the  question  depedded  wholly  on  the  construction 
of  the  statute,  on  which  the  information  was  founded; 
and  was,  in  effect,  whether,  under  the  circumstances 
of  this  case,  the  legacy  was  given  by  the  will  of  a 
person  dying  before  tiie  5th  April  1 805,  and  had 
been  paid,  delivered,  retained,  satisfied,  or  dis- 
charged, after  the  1 0th  Octofer  1 808  *.  And  he 
contended,  that  if  the  le^y  did  not  vest  till  after 

*  The  words  of  the  statute,  on  which  the  question  arose,  are, 
'  For  every  legacy,  specific  or  pecuniary,  or  <^  any  other 
description,  of  the  amount  or  value  of  20  £  or  upwards,  given 
by  any  will  or  testamentary  instrument,  of  any  person  who  died 
before  or  upon  the  5th  April  1805,  out  of  his  or  her  personal 
or  movable  estate,  and  which  shall  be  paid,  delivered,  re- 
tained, satisfied  or  dischaiged,  after  the  lotfa  day  of  October 
1808. 

'  And  where  any  such  legacy  or  residue,  or  share  of  such 
residue,  shall  have  been  given,  or  have  devolved  to  or  for  the 
benefit  of  any  person  in  any  other  degree  of  collateral  con- 
sanguinity to  the  deceased  than  is  above  described*  or  to  or 
for  the  benefit  of  any  stranger  in  blood  to  the  deceased,  a 
duty  at  and  after  the  rate  of  eight  pounds  per  centum  on  the 

amount  of  value  thereof.' 

the 
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the  death  of  Thomas  Manners^  it  came  within  the^      2815. 
words  of  the  clause  in  the  act ;  and  he  not  dying  Attorney 
till  December  1812,  the  legacy  could  not  be  paid   Gsnerax 
or  payable  till  after  October  1 808.     For  this  is  not       j^ 
a  bequest  to  children  by  any  particular  wife,  but  to     Louisa 
all  the  children  he  might  have  generally ;  so  that  if  ^f ''^^^^ 
there  were  a  son  by  one  venter,  and  a  son  by  anotheri 
on  the  death  of  the  first,  in  his  father's  lifetime,  the 
other  would  become  entitled,  as  his  eldest  son,  to 
the  moiety  bequeathed  to  such  son,  and  therefore 
it  could  not  vest  absolutely  till  after  tlie  death  of 
Thomas  Manners^  when  alone  it  could  be  ascer- 
tained who  would  be  ultimately  entitled  to  take  it. 

[The  Court  here  interposed  a  question,  whether 
there  were  children  of  Tfiomas  Manners  in  <  esse  at 
the  time  of  the  death  of  Lord  William  Manners^  to 
rid  the  argument  of  any  difficulty  as  to  the  eldest  sou 
being  entitled  to  take  by  purchase :  to  which  it  was 
answered,  that  Thomas  Manners  had  then  two 
children,  and  hsid  afterwards  had  no  more.] 

This  is  not  the  case  of  an  immediate  bequest  of 
the  principal  to  Thomas  Manners^  but  to  trustees, 
who  are  directed  to  pay  over  the  interest  and  profits 
to  him  during  his  life,  with  a  final  disposition  of 
the  principal  after  his  death  among  his  children ; 
so  that,  if  others  had  been  bom  after  the  death  of  • 
Lord  fVilUam  Manners^  even  though  the  issue  of  a 
subsequent  marriage,  they  would  have  been  enti- 
tled to  come  in  for  their  proportionate  shares.     . 

But  whether  the  legacy, vested  or  not,  .that  fact 

£  £  either 
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^815.       either  way  would  not  materially  vary  this  case,,  ai 
Attobnbt  ^  ^^^  events  it  was  not,  nor  could  be  actualty,  re- 
Generax.    tained  or  discharged  till  after  October  1 808. 

Ladjr 

Louisa         [Wood,  Baron.    Was  it  not  retained  for  tha 
wd  odi^  ll^enefit  of  the  cestui  que  trust  en  the  death  of  tb« 
testator?] 

» 
■ 

It  was  so,  but  that  retainer  continued  till  the 
final  discharge  of  the  legacy,  which  could  not  com- 
pletely  take  place  till  after  the  death  of  Thanua 
Manners.    The  object  of  .the  act  was  to  reqiiiit 
the  duty  to  be  paid  on  the  benefidal  receipt  of  th^ 
legacy,  if  received  after  October  1808,   without 
regard  to  the  period  when  the  will  was  made,  or 
took  effect ;  however  remote  that  might  be  previous 
to  .  April  1 805 :  and  that  obviates  all  argument 
arising  from  an  assumption  of  hardship  in  the  case. 
Had  the  legacy  duty  still  continued  to  be  paid  by 
means  of  the  stamp  on  the  receipt,  as  it  was  und^ 
the  fordtieracts  antecedent  to  36  Geo.  3,  it  would 
have  been  payable  only  on  the  actual  payment  and 
discharge.     'Xhe  act  was  retrospective,  as  tD  the 
death  of  the  testator,  but  prospective  as  to  the  pay: 
ment  of  the  legacy.    Now  this  legacy  cannot  be  said 
to  have  been  paid  till  after  1 8o8.    The  executors 
put  it  out,  it  is  true,  but  it  was  in  their  own  names^  pre- 
serving  a  control  over  it,  in  compliance  with  jthe  trusts 
of  the  will,  and  nemainiqg  liable  to  make  good  der 
ficiencies,  if  any  should  arise.     The  investment  i^ 
1 794  could  not  be  consid^edsuch  a  payment  over  of 
the  legacy  as  to  preclude  any  children  of  Thanias 
Mdnneri,  who  might  hove  beeii  borq-  lifter  tbat 

timc^ 
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ttdie,  from  their  share  in  it ;  nor  would  that  have 
been  an  answer  to  their  claim ;  therefore  the  duty  Attorney 
does  not  attach  on  the  retaining  merely,  but  on  the   General 
effectual   payment  of  the    legacy,   otherwise  the       j^\ 
revenue  would   suffer,  wherever .  an   executor  by     Louisa 
eoUusion  should  retain  a  legacy  before  1 805,  which   ^^^^^^ 
he  would  notb&cdled  on  to  pay  till  after  Cktober 
1808. 

•  Knowlys,  Cofnmon  Serjeant^  for  the  ^^fei^dantv 
insisted)  that  on  the  construction  of.  the  .act  the 
demand  of  the  duties  sought,  by  the  informatioa 
could  not  be  sustained  in  point  of  law. 

■  •  .  »    * 

*  It  is  by  no  means  immaterial,  but  on  the  con* 
trary,  an  important  and  essential  consideration  ia 
this  case,  whether  this  legacy  was  or  was  hot  vested : 
— ^That  this  ia  a  Tested  legacy,  under  the  bequest 
in  this  will,  all  (he  detei*minations  on  that  point 
clearly  establish^  from*  the  31st  Charles  2.  (a)  to  the 
present  time. 

[Per  Curiam.    That  point  will  not  be  disputed.] 

^ 

There  can  be  no  doubt  that  it  vested  in  WUliam 
MannerSy  the  eldest  Son  of  Thomas  Manners^  as  to 
one  moiety,  on  the  death  of  the  original  testator  f 
and  he  had  then  a  ri^t  to  see  that  it  was  propierly  ap- 
plied, according  to  his  interest  under  the  will.  Till  the. 
year  1 794  the  executors  h^d  not  complied  with  the 
directions  of  the  willj  as  far  as  related  to  this  legacy 

(a)  n  Vemr.  ^7. 

£  E  2  being 
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.  ^^|5^  .  beioglaid  out ;  but  then  the  present  defendants,  who 
Attorney  ^^  ^^^  executors  of  the  original  executor,  vest  it  in 
QfiMKAAj^  tlie  Funds,  on  a  request  to  do  so,  in  trust  for  the 
iJ^y  persons  interested ;  thus  performing  completely  the 
Louisa  trust  of  the  will ;  and  at  that  time  there  was  cer-i 
^othm^  tainly  no  existing  duty  on  this  legacy.  The  three 
statutes,  anterior  to  that  time,  which  had  imposed 
any  duty  on  legacies,  had  done  so  through  the 
medium  of  the  receipt;  those  were  the  20th  Geo.  3, 
c.  38 ;  23  Geo.  3,  ch.  58 ;  and  29  Geo.  3,  ch.  51 ; 
and  that  duty  the  executor  was  not  compellable  to 
pay,  unless  he  took  a  receipt  So  it  was  decided  in 
Green  v.  Cr^t  {b} ;  and  therefore  it  did  not  of  ne* 
cessity  follow  that  the  legacy  wasin  all  cases  to  be 
diminished  by  that  duty.  The  36th  Geo.  3,  applies 
only  to  legacies  given  by  will  of  any  .person*  dying 
after  that  time,  and  therefore  could  not  affect  a 
legacy  retained  in  1794.  WiUkm' Manners  died 
in  1800,  having  left  his  moiety  by  will,  dated  in 
1791,  to  his  three  children ;  and  no  act  imposing  a 
duty  on  legacies  passed  till  four  years  afterwards ; 
therefore,  at  that  time,  the  executors  were  not 
trustees  of  Tkonias  Manners j  but  were  then,  in 
point  of  fact,  trustees  of  the  children  of  TViUiam 
Manners^  the  last  testator ;  when,  if  any  duty  had 
been  payable,  it  would  have  been  only  that  which 
was  to  be  paid  by  s  child  receiving  a  legacy  from 
his  parent,  who  had  a  vested  intercut  in  the  thing 
bequeathed ;  and  they  must  be  considered  as  then 
retaining  it  for  them,  and  not  for  strangers  in  blood. . 
When  the  48  Geo.  3  passed,  they  had  fw  a  long^ 

(&)  3H.BI.30* 

time 


i 
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tiine  retained  this  legacy  in  trust  for  the  benefit  of       1815. 

the  children,  at  least  as  to  this  vested  moiety,  so  left  ^ ^^^^jj^y 

by  the  will  of  IVUliam  Manners^  and  which  could  not  General  ' 
then  be  any  longer  considered  as  part  of  the  general       ^^* 
propert^ofthe  original  testator.  Louisa 


It  has  been  said,  jthat  if  the  legacy  duty  does  not 
attach  in  this  instance,  the  act  can  have  no  meaning 
as  to  the  clause  which  has  been  consid^ed  appli- 
cable to  this  case ;  but  the  words  of  that  clause  inay- 
be  well  satisfied  by  applying  them  to  cases  where 
the  executor  may  not  have  reduced  the  means  of 
satisfying  the  legacies  into  his  possession  till  after 
October  1 808 ;  and  that  is  the  most  probable  object 
of  the  act;  otherwise  it  would  be  liable  to  all  the 
objections  of  an  ear  post  facto  law,  diminishing  the 
property  of  such  persons  only  as  should  be  accident- 
ally  in  the  peculiar  situation  of  t^  present  legatees. 
The  word  retained,  therefore,  must  be  used  with  re- 
ference to  assets  coming  to  the  executors  hands  after 
the  passing  of  that  act  If  it  were  a  question  between 
the  legatees,  and  executors  who  should  refuse  to 
pay  them  without  deducting  the  property-tax,  the 
legatee  might  welf  say  that  the  act  imposing  that 
tax  had  not  passed  when  they  were  entitled  to  the 
legacy,  and  therefore  they  were  not  liable  to  pay 
it  If  fFUliam  Manners  had  sold  it,  as  he  had  a 
light  to  do,  the  executors  would  not  then  have  been 
called  on  to  pay  it  over  as  a  legacy.  Retaining, 
means  nothihg  more  than  keeping  it  in  their  hands 
when  received,  and  the  executors  had  therefore 
received  and  retained  it  before  tbe  48  Geo,  3.        > 

E  B  3  .Thd, 


•Mannees' 
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?8i5.  The  moiety  of  John  stands  on  a  diSSarent  ioot-; 

Attorney  ^"S»  ^^  ^^  made  a  settlement  of  hisiwiety ;  and 
GxMSRAL    the  persons  claiming  under  him  are.  not  leg^teea^ 
j^         but  persons  entitled  to  dividends  of  a  settled  estate, 
Louisa     under  a  trust-deed  of  a  date  as  remote  as  1783*, 
^d^di^   which  is  totally  inconsistent  with  a  retaining  by 
the  executors,  for  the  ^  benefit  pf  persons  tUen  in- 
terested.   They  retain  it  as  trustees  under  the  dee4 
executed  twenty-five  years  before  the  passii^  of 
this  Act 

The  statute  .applies  to  leg^ies  di^cbar^ed  fiftor 
October^  1 8o8.  Now  thisi  legapy  wa^  ^ischargc^ 
in  1794,  when  it  wa^  vested  in  the  J'^un^s,  uppa^tli^ 
trusts  qf  tbo  will,  Let  it  be  supposed^  h^  vf§,y^  of 
argjLiment,'  that  the  Bank  had  failpfi ;  ;iii  tl^jitt  oOse 
the  investment  of  the  legacy ,  by  the  reqvest  of  the 
legatees/ woi^ld  have  dischargied  thp  executors,  who 
would  have  become  Juncti  officio,  aud  ^3(0narate4 
the  rest  of  the  estate  of  Lord  JViUk^  Manners,  the 
original  testator,  froip  the  claims  of  jj^i^ legatees.  U 
therefore  the  legacies  contem;pUted  by  the  Act,  as 
being  retailed  or  discharged  before  lib^  lOlihQctpberi 
1808,  are  to  be  free  firoio.  tbeduty.iaipo&^d  by  it|, 
.  the  bequests,  under  the  present  will,  are  not  liable, 
to  the  dyties  sought  by  the  infoi^ntaUon.    .     , 

.  NobfUi  in  reply,  CQWtepdedt  tfe^l  yhif*h»r  t^$ 
Legacy  vested  in  interest  ,of  Qptj^  ^puljd  m$^p  no  <||j[r 
ference  in  this  case,,  as  (here  waa  clearly  npt  .a  vestr 
ipg  iq  possession.  The  c;ase  oi;  Green  v.  Crofts 
decid^  poierply  that'  tlie,  want  of  It  receipt  was  no 
ground  for  withholding  th§  pfiy ment  of  a  legacy,  and 

that 
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that  because  the  ei^ecutor  w&s   entitled  to  de-       1815. 


i^^Ml   I 


duct  it  but  of  the-  sum  bequeathed.  The  mere  ^ytorket 
appropriation  of  a  fund  to  tiie  future  satidfac-  General 
^on  of  a  legacy  can  not  be  considered  to  be  a  £^V 
disch^ge  of  it,  which  alone  can  bring  it  withifi  Lovisa 
the  statute,  for  it  must  be  still  under  the  control  Mannbei. 
of  the  executors.  As  to  the  argument  of  the  will 
of  fVilliam  Manners^  and  the  settlement  by  John 
Manners^  changing  the  nature  of  the  property,  and 
the  course  of  its  disposition,  as  also  the  case  put  of 
•a  sale  of  the  legacy  by  either  of  them  to  a  second 
person,  if  that  were  a  mean  of  evading  thedotieis, 
it  would  open  a*  door  to  the- practice  of  frauds  on 
the  revenue^  by  the  adoption  of  such  distinctions! 
'But  whethei"  it  be  ultimately  to  be  paid  to  the  ori^ 
gidal  legatee,  or  to  his^  devisee,  or  assignee^  it  must 
be  payable  out  of  Lord  fViUiam  Manners'  fandsi 
iuid  no  variation  of  its  disposition  can  enure  to 
defeat  the  right  of  the  Crown.  The  words  of  the 
act  would  not  be  satisfied  by  applying  them  in 
construction  to  the  case  of  assets^  coming  to  the 
executors  hands  aft6r  1805;  for  the  statute  says 
nothing  of  assets,  and  if  they  should  prove  insufi^* 
eient,  the  legacies  must  abate  rateably  pro  tanto ; 
but,  at  all  events,  the  act  does  not  contemplate  the 
original  and  primary  retainer  by  the  executors,  but 
the  effecting  the  object  of  that  retainer  by  applying 
it  in  discharge  of  the  legacy ;  for  one^and  the  same  . 
retainer  may,  in  point  of  time,  be  made  both  before 
and  after  1 805. 

..  [JThomson,  Chief  Baron.    You  must,  according 

to  this  information,  show  it  had  not  begun  to  be 

retained!] 

£  £  4  If 


4^2 
.  i8i5* 

Attobmey 

XjiFNERAL 

V. 

Lady 
Louisa 
■  Manners 
fund  others. 
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If  the  act  adverted  to  the  period  when  the  legacy 
was  originally  retained,  the  words  of  the  clause 
would  be  inoperative,  because  the  property  of  the 
testator  becomes  immediately  on  his  death  the  pro- 
perty of  his  executor,  and  the  act  of  retainer  b  an 
act  of  continuance,  commencing  with  the  appiopri* 
ation,  and  concluding  with  the  application  of  the 
property  destined  to  satisfy  the  legacy. 

[Graham,  Baron.  If  there  had  been  a  penalty 
imposed  on  executors  not  retaining  within  a  certain 
time,  would  the  investment  of  the  13,000/.  in  the 
Funds,  in  this  case,  for  the  benefit  of  the  legatees, 
have  been  construed  to  be  such  a  retainer  as  would 
exonerate  the  executor  ?  For,  if  so,  that  must  be 
considered  as  the  time  when  the  legacy  was  re- 
tained. But.it  continues  to  be  retained  till  it  is  ac- 
tually paid ;  and  it  cannot  be  said  to  be  a  complete 
retainer  for  the  benefit  of  the  legatee,  till  that  time. 
The  object  of  the  Legislature  was  to  equalize  the 
duty  among  all  persons  deriving  a  benefit  from  lega- 
cies paid  and  received  after  1 808,  without  regard 
to  the  date  of  the  will.] 

T410MSON,  Chief  Baron.    The  argument  goes 
to  show,  that  this  being  a  duty  on  the  body  of  the  le- 
gacy, it  11  as  liable  in  the  lifetime  of  Thomas  Manners^  • 
#nd  each  should  have  borne  a  proportion. 

Cur.  adv.  vuU. 


Saturday,         Thomson,  Ckicf  Buron^  now  delivered  the  opi- 
nSon  of  the  Court     Hb  Lordship  commenced  by 

3  a  statement 
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fi  st&tetnent  of  the  case  at  length ;  the  question       1815^ 
which  arose  on  it  for  the  opinion  of  the  Court;  and   attoaney 
its  dependance  on  the  apjdication  of  the  words  of  Gbnbral 
the  statute  (which  he  read)  to  the  circumstances;       J^^ 
and  finally  proceeded  to  pronounce  the  following     Louisa 

result  of  their  deliberations :  Manners 

and  othem» 

There  can  be  no  doubt  that  this  is  the  case 
of  a  legacy  given  by  the  will  of  a  person  dying 
before  the  5th  of  Aprils  1805,  for  the  testator  died 
so  long  ago  as  the  year  1 771 ;  but  the  sole  question 
arises  on  the  latter  words  of  the  clause,  and  is, 
whether  thb  is  a  legacy  which  may  be  said  to  have 
been  paid,  delivered,  retained,-  satisfied,  or  dis- 
charged, after  the  10th  of  October ^  1808.  The 
devise  in  question  is  of  money,  to  be  placed  out  at 
interest  by  the  executor,  the  dividends  to  be  paid  to 
his  natural  son  for  life,  and  after  his  death  the 
principal  to  be  divided  into  moieties ;  one  whereof 
was  to  be  paid  to  the  eldest  son  of  that  natural  son, 
Thomas  Manners^  and  the  other  to  his  younger 
children. 

In  point  of  fact,  therefore,  it  remained  matter  of 
uncertainty  till  after  the  death  of  Thomas  Manners^ 
who  would  be  entided  to  receive  the  legacy ;  for 
it  was  not  given  to  the  children  oi  Thomas  Manners 
then  living,  but  one  moiety  was  bequeathed  to  his 
eldest  son,  and  the  other  to  his  younger  children. 
At  the  time  of  making  the  will,  and  at  the  death  of 
the  testator,  there  were  (xily  two  children  oi  Thomas^ 
Manners  living.  This  bequest,  therefore,  would  cer- 
tainly vest  inall  the  children  of  7%(wmv  Jiir/m^^,  who 

should 
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.  "^^'  .  should  bd  living  at  the  time  of  the  testator's  cleatfa, 
Attobvr  for  it  is  not  a  bequest  of  a  moiety  to  his  eldest 
XiBNsaAx.  .son  then  livings  but  to  the  eldest  son,  and  of  the 
-Lady  other  moiety  to  the  younger  children.  Now, 
Louisa  although  their^  separate  shares  vested  in  all  the 
and  othen*  children  of  Thomas  Afanners,  living  at  the  <leath 
of  Lord  JViUiam  Manners^  they  were  still  liable 
to  open  and  let  in  any  other  children  coming 
in  €s^  during  the  life  6i  the  father,  the  bequedt 
being  to  the  younger  children,  and  .not  to  the 
youngelr  ("hildren  then  living.  The  consequence  of 
this  construction  is,  that  the  ciipital  could  not  be 
paid  till  the  death  of  Tlhofnas  Mafmersrheiibiusey  as 
be  was  tenant  for  life,  it  would  ^  uncertaid  tin  his 
deatli  Who  would  be  entitled  to  it,  as'that  depedd^ 
<m  what  Children  he  should  leave  b't  that  tilii^.  In 
this  situfrt'ion,  Jo/m  Manners,  tYie  ex^uldr  6f  Lord 
ffilliam  Manners,  does  liothing  in  the  shape  of 
appropriating  the  legacy  which'  is  givei^to  him  tis 
execcrtor,  to  be  set  apart  to  answer  1^  pdrposed  of 
the  testator's  will.  He  retains  ft,  indeed,  ^  it 
appears,  in  his  own  hands,  but  it  is  never  divided 
from  the  bulk  of  his  personal  estate ;—  he  keeps  it 
in  this  wayy  and  pays  the  interest  to  ThtmM  Mm* 
nerSj  the  person  entitled  to  it  under  the  will,  doriiig 
bis  (the  executor's)  life,  up  to.  the  period  of  hh 
death.  After  that  time,  which  was^  in  the  year 
}  773,  the  present  defendants,  who  arfe  the  exeeu^ 
tdnsi  of  John  Manners^  and  consequently  are  t]o# 
also  executors  and  pc^f^nal  rfepresentntivcsd  of  Lord 
.ff^UBam  MamiefSj  fot  the  first  titti^  dtf  what  is 
something  like  ati  uppropifi&txdh  of  this^  legacy ;  bat 
that  #ad  merely  biyirig  it  dut  aikd  ii^»(ing  It  in  tB^ 

Funds^ 


SIT/riKOS   AFTER   TRINITY   TERM.  4^5 

Funds,  in  their  own  names,  it  being  uncertain  who  .    ^^^^    . 
would  become  absolutely  entitled  to  it  till  the  death  Attorney 
of  Thomas  Manners.  That  event  has  now  happened,    Genmal 
and  •  dii  that  it  ^piears  that  his  two  children,  Tho-      Lai>t 
mas  and  TVilliam^  were  the  only  persons  who  ever    j^J^^^^^^g 
became  entitled  to  the  principal  of  the  legacy;  and   and  others, 
tiiey  could  not,  till  that  time,  have  known  what  would 
have  been  the  amount  of ; their  ^har^.     They  had 
each  disposed  of  their  ifiterest  v  William^  by  his  will, 
in  1791,  having  devised  his  moiety  to  his  children; 
and  John  had  settled  his  moi^ty.on  his  wife  for  life, 
with  remainder  to  his  children,  with  a  direction 
that  it  should  be  laid  out  in  land,  to  be  limited  to 
those  uses.  * 

<    NoWy  as  to  the  quekion  of  this  b^ng  a  legacy 
retailed  .after  the  lOth  of  October^  1^08:  It  is 
in  fact  actually  Detained  at  this  moment,  and  re^^ 
tained  for  the  benelit'  of  those  legatees  who  became 
entitled  to  it pn  tbedeath  oi Thomas  Manners^ that    . 
isy  for  the  benefit  of  their  representatives;  and  we  ^ 
^LT&'at  opioibn  that  k  comes  precisely  within  the 
d^BcrifAion  in  the  Act  of  the  48th  Geo.  3,  of  'a 
f  legacy  which  has  beep  retained  after  the  leth 
^  October,  1 80S,  for  the  benefit  of  persons,  stran-^ 
f  gars  in  i  blood'  to  the  testator,  and  being  given 
fay  a  ^idU  dated!  so  ftur  badk,  the  testator  having- 
died  in  the  year  1771,  it  is  subject  to  the  duty 
demoded   by   this  injforpiation.     Therefore,  we 
consider  the  sum  claimed,  of  i,04p/.  to  be  due 
to  his  Majesty ;  and  thM  there  must  be 

a 

'  Judgment  for  the  Crown. 

The 
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1815. 


fi'^iJwi.  ^^^  Attorney  General  v.  Holforb. 


A  bequest  Qn  the  trial  of  this  informatioD,  at  the  Sittings 
pcrtytcTmis.  after  Trinity  Temij  1814,  a  verdict  was  taken  finr 
and  the^rofifs  ^^  Crown,  subject  to  the  opinion  of  the  Court,  on 

to  b;;  deemed   the  foUowing  CRSe  : 
part  of  the 

testator*!  '  George  Boggy  Esq.  in  the  said  information  men- 

Sldd  ofne.  tioned,  made  his  wiU  in  writing,  dated  15th  April, 
ce  sary)  rf  i  goo,  duly  attested  to  pass  real  estates :  and  there- 
property,  in  by  gave,  devised,  and  bequeathed  to  the  said  John 
i^^iry  ^^wiflA  Holford,  and  John  Richard  Baker,  and  to 
legacies,given  the  survivor,  and  the  heirs  of  the  survivor/  all -his 
wiu,oranyco-  estate,  freehold,  leasehold,  or  otherwise  denoroi* 
fr  uibklbd^  nated,  consisting  of  a  share,  called  a  King's  Share 
legacy-duty,  in  the  Ncw  Rivcr  Water-Works,  purchased  of 
tib^e  4S  Gill,  William  Cooper  Keating,  Esq.  with  the  land-tax 
^^eS'tbe  *'^^^^'^D»  by  ^™  redeemed,  aixl  all  the  premises, 
raiduaiy  le*  with  the  appurtenances  whatsoever  thereto  belong- 
pro^rty  in  ^  i^g^  upon  trust,  as  soon  as  possible  after  his  decease, 
Aetrastcei *^  to  Sell  the  Same  by  public  auction ;  and  the  testator 
did  not  con-    willed  that  the  profits  arising  therefirom  shodM  be 

*  vert  it  info  • 

money  by  sale,  deemed  part  of  the  residue  of  his  estate  tbere- 
STdf^^i^s  ^^^^  disposed  of,  or  gp  in  aid,  if  necessary, 
of  the  wiiu  of  the  rest  of  his  property,  in  dii^barge  of  his  pecu- 
ciaim to rni-^  niary  legacies,  either. by  his  will,  or  any  codicil 
der  such  sale  tJiereto.    The  said  share  in  the  New  River  Waterr 


The  subject  of  such  a  bequest  wonld  be  considered,  in  equity,  as  penooal  pro- 
nty,  and  would  fp^  in  case  of  tbe  legatee's  deatb,  to  personal  lepreaentatbes. 

Worb 
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Works  was  freehold  property,  of  which  the  testator 
died  possessed  in  fee-simple.  The  said  testator, 
after  ^ving  various  legacies .  by  his  said  will,  gave 
and  devised  i^l  the  residue  of  bis  estate  and  effects 
whatsoever  and  wheresoever,  •  unto  the  said  John 
Josiah  Holfbrd^  his  heirs,  executors,  administrators, 
and  assigns,  for  ever;  and  of  his  said  will  ap- 
pointed the  said  John  Jodah  Hotfard^  John  Richard 
Baker,  and  James  Abel,  his  executors.' 


427 
1815. 
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'  The  said  testator,  after  making  his  said  will  in 
manner  aforesaid,  died  on  the  1 7th  day  of  January, 
1813,  without  having  revoked  the  same,  and  the 
said  executors  afterwards,  to  wit,  on « the  28th  day 
of  January,  1  Si 3,  duly  proved  the  said  will,  and 
were  enabled  to  pay  and  satisfy  all  his  debts  and 
legacies  out  of  his  personal  estate  alone,  without' 
having  recourse  to  a  sale  of  the  said'  New  River 
Share,  devised  by  his  will  as  aforesaid,  or  of  any 
other  part  of  his  real  property,  the  surplus  of  the 
said  testator's  personal  estate  being  very  conside- 
rable ;  and  the  said  New  River  Share  is  of  the  value' 
not  exceeding  5,000/.  and  the  said  executors  have 
not  paid  or  discharged  any  legacy-duty  to  his 
Majesty,  in  respect  of  the  same ;  and  the  said  John 
Josiah  Holford  is  now  possessed  thereof,  as  part' 
of  the  residue  of  the  estate  of  the  said  testator,' 
without  any  duty  having  been  paid  for  the  same.' 

'  That  the  said  John  Josiah  Holford  is  a  stranger 
in  blood  to  the  said  testator.' 


i_i» 


*  The  legacy-duty  payable  to  his  said  Majesty,  in 

respect 
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respect  of  the  said  New  River  Share,  if  an^  hi 
payable  thereon,  amounts  to  the  siim  of  500  i.* 

^  The  question  for  the  opmion  6f  the  Court  was, 
whether  the  legacy-duty  of  10/,  pet  cent,  granted 
by  the  48  Geo.  3,  chap.  1 4gf,  schedule  3[,-upod  any 
legacy'  or  residue  gi?en'fbr  the  benefit  of  a  steanger 
in  blood  td  ttie  defeated,  shbuld  (lot  be  pdid  by  the 
said  defendants,  upon  the  said  New '  Rirer  Share, 
under  the  circumstances  of  this  case :  and  the  ver- 
diet  to  standi  w  be  entered  for  defendaAf ,  accOrdbg 
to  the  decision.' 


April  tU 
1815. 


Noian^  for  the  Crown,  stated,  that  the  present 
information  fnoceeded  on  the  48  Geo.  3.  ch.  149, 
wherein,  by  Schedule  3,  it  is  enacted',  that  ^'  for  the 
clear  residue  (when  given  to  one  person)  arid  for 
every  share  of  the  clear  residue  (when  given  to 
two  or  more  persons)  of  fhe  monies  lo  arise 
from  the  sale,  taortgage,  or  other'disposition  of 
any  real  or  hetit6ble  estate,  directed  to  be  soM^ 
mortgaged,  or  otherwise  disponed  of,  by  any  wUl 
or  testamentary  instrutoent,  of  any  person  who 
shall  have  died  after  the  5th  day  of  Jprily  1805, 
(after  deducting  debts,  fuherai  expenseal,  legacies^ 
and  other  charges  first  made  'payable  thereout,  if. 
any)  whlere^ucb  residue,' or  ^are  of  residae^*  shall 
amount  to  20 /.  or  upwards;  and  tvbere  th&  saifie 
shall  be  paid,  retained,  or  discharged,  after 
^^  the  1  oth  day  of  Gdtobef^  1 808 ;  and  wfafere*  any 
such  legacy  or  residue,  or  shture  of  such',  legacy, 
or  residue,  shall  have  been  given,  or  have  devolved 
to  or  for  the  benefit  of  any  stranger  in  blodd'to 
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*'  the  deceased,  a  duty  shall  be  paid  at  and  after  the  .    ^^^^"    > 

'*  rate  of  i  o  per  cent. "  and  that  it  would  depend  on  the  Atto&ket 

question,  whether  the  object  of  the  bequest  were  to  be    Gbnebai* 

considered  as  personal  or  real  estate.    Now  by  this  HouiiaBuT 

will  the  New  River  Share  is  not  directed  to  behold 

conditionally,  and  only  in  the  event  of  the  personal 

fund  being  found  insufficient  to  discbarge  debts 

and  legacies;  but.  it  is  a  positive  direction  that 

it  shall  be  actually  sold^  aqd  that  the  proceeds 

shall  be  deemed  part  of  th^  residue  of  his  esta^> 

which  brings  th^  bequest  precisely  within  the  -sta-i 

tute  imposing  the  duty.     If  there  had  existed- aa 

UQsatisfied  debt,  however  small,  and  the  property, 

had  been  sold,  the  remainder  would  have  heeck 

liable  to  the  duty,  as  part  of  the  residue  bequeathed  j 

or  if  the  share  had  been  given  to  two  it  would  not 

have  been  competent  to  either  to  take- it  as. real 

property,  liut'it  must  have  been  sold,  and  the.  pro« 

ceeds  divided.    The  residuary  legatee  might  have 

compelled  the  trustees  to  sdl  the  property,  which 

is  a  criterion  of  its  being  personal  estate ;  or  if  he 

had  died  before  the  trusts  of:  the  will  had. been  per-^ 

formed,  a  court  of  equity  would  have  considered  it 

to  be  personal  property,  and  would  have  decreed  it 

to  go  to  his  pergonal  representatives,  Fletcher  v. 

Ashbm:ner{u).     An  interest  vested  in  the  .Crown,* 

un^qr  this  will,  on  the  death  of  the  testator,  which 

could  be  no  tnore  divested  by  the  subsequent,  cop'*^ 

duct  <>f  the  legatee  than  the  right  of  a  creditor  or  a* 

personal  r<epresentative. 

Bawerij  for  the  defendant,  contended  that  no 
duty  could  be  considered  as  payable  on  account  of 


t .  \ 


(a)  1  Br.  Ch.  Ca.  App.  497. 

the 
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the  property  in  question,  until  it  should  be  con*^ 
Attorney  verted  into  money ;  and  that  under  this  will,  which 
GfiNtAAL  must  be  expounded  by  the  common  rules  of  con-^ 
struction  of  wills,  no  person  but  the  residuary 
legatee,  or  those  whose  interests  would  have  been 
interfered  with,  by  considering  it  as  personal  pro- 
perty, could  have  compelled  a  sale  of  the  share. 
By  the  will  it  is  given  to  trustees,  not  to  executors; 
and  the  testator  clearly  intended  that  if  it  should 
not  be  necessary  to  sell  it,  to  go  in  aid  of  his  per- 
sonal  estate ;  it  might  be  transmissible  in  its  original 
nature^  and  the  executors  being  enabled  to  satisfy  all 
claims  out  of  the  personal  estate,  had  no  right  to 
interfere  with  this  property  bequeathed  to  the  re- 
siduary legatee.  It  is  decided  by  case  after  ease, 
that  a  real  estate  devised  does  not  change  its 
nature,  unless  it  be  compellable  to  be  sold,  but  no 
claim  was  made  on  this  property  (6);  and  it  has 
gone  uncharged  under  the  devise.  In  the  case  of 
Ckittif  V.  Parker  (c),  the  Lord  Chancellor  refused 
to  make  an  order  in  favor  of  the  next  of  kin  against 
the  heir,  where  the  testatrix  had  used  strong  words, 
devising  ^^  all  her  real  estate  to  be  sold,  and  all  her 
"  estate  to  be  converted  into  money,"  but  the  pur- 
poses of  the  will  having  been  otherwise  satisfied, 
the  real  property  was  not  sold ;'  and  his  lordship 
said,  '^  If  there  is  a  single  person  existing  who  has  a 
''  right  by  gift  from  her  to  any  paM;  of  it,  or  the  use 
^^  of  it,  that  person  has  a  right  to  apply  to  have  it 
"  converted  into  money  ;'*  but  as  'there  was  no  per-, 
son  having  such  claim,  he  denied  the  right  of  the 
next  of  kin  to  have  it  converted  against  the  heir. 


(4)  1  Vet.  44- 


(c)  aVes.«7i. 


[Graham, 


SITTINGS  AFTER  TRINITY  TERM.  .  43 1 

[Graham,  Baron.    In  case  of  the  legatee's  ,    ^^^S- 
death,  would  his  heir  or  personal  representative  be  attoknet 
entitled  to  this  property  ?]  General 


According  to  the  cases  his  heir  would  be  entitled, 
Randall  v.  Bookey  (rf),  and  BoperwaA  Radcllffe  (c), 
the  rule  being,  that  if  there  be  a  devise  of  a  real 
estate  to  be  sold,  if  not  sold,  it  shall-  go  as  real 
property.  The  Crown,  in  this  case,  cannot  be  said 
to  have  such  an  Interest  under  this  will  as  to  be 
enlJ)led  to  compel  a  sale  of  the  property  in  question. 
In  Green  v.  Croft  (/),  Lord  Loughborough  held, 
that  though  legacies  on  land  were  chargeable,  yet 
that  a  devise  of  land,  or  of  interest  in  land,  was 
not ;  and  though  that  case  was  before  the  statute^ 
the  reasoning  is  applicable  here. 

The  schedule  of  the  48th  Geo.  3,  speaks  of  the 
dear  residue  of  the  monies  arising  from  the  sale ; 
where  such  residue,  or  share  of  residue,  shall  amount 
to  20  /.  or  upwards,  (omitting  "  or  be  of  the  value," 
as  introduced  in  the  charge  on  legacies  arising  out 
of  personal  estate)  and  where  the  same  shall  be  paid, 
satisfied,  or  discharged ;  not  where  the  same  shairbe 
granted  or  released,  or  using  such  words.  Now 
until  a  sale  the  clear  residue  cannot  have  been  as- 
certained, nor  can  any  money  ha've  arisen  to  entitle 
the  Crown  to  a  duty.  The  title  of  the  Act  too 
describes  the  duties,  as  "  on  legacies  and  successions 
<<  to  personal  estate  upon  intestacies  then  payable 

-  (rf)  9ymi.435.       (e)  9M0A171.      (/)  2H..BL3. 


V. 
HOLFORD* 
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,    ^^^5-    ^  "  in  Great  BrkqinJ'    Sp  that  tjbe  schedule  appKes 

Attorney  ^lerely  to  monies,  and  whatever  the  testator's  iq^ 

General  tention  might  have  been,  noduti/esca^  attach'^ 

HoLFORD,  *^**  intention  be  effectuated. 

,  •  .... 

Nobifh  in  reply.  If  it  were  absolutely  necess«^ 
tha(  in  all  such  ca^es  the  es^tj^s  directed  lo  be  sold 
were  to  be  i^ctually  reduced  in^  mQney,  a  compra^ 
dious  mode  would  be  furnished  of  getting  rid  of  th^ 
duty  in  all  similaif  bequests^  by  collusion  between 
the  trustees  and  executors ;  or  t^  legatees  mi^t 
agree  to  a  partition  of  the  estate  without  dwi^iiig 
its  nature :  But,  in  fact,  th^  estate  so  bequeathed 
^nd  directed  to  be  sold,  must,  whether  sold  or  not, 
be  considered  as  sold,  in  favour  of  any  claim  on  it. 
The  claim  of  the  Crown  is  a&  valid  as  that  of  ^ 
creditor ;  and  the  Attorney  General  ^might  file  a 
bill  to  enforce  a  sale,  which  is  an  answer  to  the 
cases  that  hav^  been  cit^d;  The  Act  only  looks  tx^ 
the  satisfaction  of  the  legacy,  by  whatever  means 
that  be  brought  about ;  and  it  is  on  that  3ati^iaction 
of  the  legacy  that  the  duty  is  payable,  the  ri^t  ta 
which  vested  in  the  Crown  on  the  deatb  of  the 
testator ;  whose  express  directions  thaJt  the  estate 
should  be  sold  caxmot  be  cpptravened  by  the  acts 
of  the  legatees. 

[Thoh^ok,  Chi^  Baron.  Suppose  a  sum  ofi 
money  were  bequeathed  to  be  laid  out  in  laiui^  is^ 
sucb  a  legacy  pirovided  for  by  the  Apt  ?  That  would 
certainly  be  deemed  in  equity  land,  and  not  money; 
and  if  yoa  gp  on  equitable  crastruction  yQu>  w^t 

•^  admit 
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admit  that  akio  to  prevail}  under  this*  devise  it'      ^^^S- 
appelur»  tbat  tbe  debts  ai'e  hot  cbatgteble  ad  this  ^^^ ^^k^k^ 
property,  but  only  the  legacies;    The  trae  qaestiori   Q«ireRAL 
will  be,  Whether  this,  as  rtel  pr6pcrty,  is  Kable  ttf  jj^^j,, 
the  daties,  not  having  been  sold  accordhig  to  tbe 
diredtions  6f  the  will  ?  The  acfc  ddes  not  cohtem* 
pla^d  the  cdses  alone  of  estates  being  necessatrily 
sold,  but  only  wftsFe  the^  are  dhrected  l!o  be  sdtd 
to  paj^  debts,  if  ariy.     Tberef  is  certadnly  much  in 
what  has  been  said  on  the  effect  of  an  inibrmatibn^ 
being  filed  to  compel  a  sale. 

Cur.  adir.  vuH.       * 

• 

Th  o  M  so  N,  ChirfBttrm  [havmg  stated  the  (foes-     Saturday, 

tion,  and  gone  through  the  case  and  most  material  i i'''''  ^' 

argumente]J  Tbia  is^  not  a>  bequest  of  the  property 
in  question,  directing  it  to  be  sold  with  a  view 
solely  to  the  payment  of  debts,  but  it  is  directed  to 
be  sold  in  all  events,  and  fo  be  turned  into  money. 
The  profits  arising  therefirom  were,  by  the  will,  to 
go  in  aid  of  tbe  rest  of  his  property,  if  necessary, 
in  discharge  of  his  pecuniary  legacies ;  but  it  is  not 
directed  to  be  sold  for  that  purpose  merely^  bat 
gfehemlly  to  Be  sol'd,  arid  tlie  money  to  go  as 
residiii^  of  his  personal  estate,  l^ow  all  the  residue 
of  tlie  testatbr's  estJate  goes  fo  Ho^ordj  the  defen- 
dant^ ik  stranger' in  bTboJ;  and  this  property  would 
be  dorislrfered  fn  Equity  as  s61d]|  although  i^  might 
nbt  be*  i|i  fact'  sold ;  and'  supposing  him  to  have 
died  before  election,  it  would  have  gone  to  his 
personal  representatives ;  and  shall  it  be  said,  that 

i^F  a  by 


434 


i8i5- 


CASES  IN  THE  EXCHEQVEB. 

:(»rding 


HOLFOBD. 


Attorney  ^^  ^^  ^^^^  ^  enabled  to  intercept  the  duty? 

General  He  has,  it  is  true,  a  right  to  take  it  in  its  ori^nal 
state,  as  between  himself  and  the  executors ;  but 
he  lAust  not,  by  so  doing,  be  permitted  to  evade 
the  duty  to  which,  if  sold,  it  would  have  been 
liable ;  and  it  must  be  considered  as  having  heeo. 
actually  sold  by  the  executors,  and  that  the  money 
arising  from  the  sale  had  been  by  them  paid  over 
to  the  devisee. 

It  appears  to  the  Court  therefore,  that  this  be- 
()uest  is  within  the  48^1  Geo.  3,  and  that  the  duty 
is  payable  by  the  defendant,  according  to  the  in* 
formation/ and  we  must  confirm  the 

Judgment  for  the  Crown* 


jFndMg 
Jvneio. 


The  King  «?.  Botle. 


Costs  are 
not  recover- 
able on  an 
extent  in  aid 
under  'be  53 
Geo.  3,  ch 


RAINE  moved,  on  behalf  of  the  assignees  of 
the  defendant  (a  bankrupt),  that  of  the  sum  of 
297  /.  8  ^.  2  d.  levied  under  a  writ  of  extent  against 
the  defendant,  the  sum  of  56/.  10^.  lod.  part 
SSre  th?  thereof,  levied  for  the  costs  of  and  as  mcidental  to 
ttamp  duties  the  said  writ  of  extent  might  be  refunded  to  the 

on  policies  of      .j        .  '  • 

insurance  in     S&ld  assignees. 

tbe  bands  of  ' 

an  insolvent 

agent  of  tbe  company,  and  founded  on  thdr  bond  to  the  CrowB  for  tlie  due  pay- 
ment of  tbose  dvties  \  and  although  the  debt  be  of  rack  a  nature  at  that  an  imme* 
diate  extent  might  have  been  inued  on  it«  _^ 

The 
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The  defendant  bad  been  found  by  inquisition       1815^ 
Indebted  to  the  Norwich  Union  Assurance  Society^   ,^^  ^^^^^ 
tinder  an  extent  issued  against  them,  as  their  agent,         v. 
for  duties  and  premiums  of  insurance  paid  to  him,      ^^ylb, 
on  their  account,  to  the  amount  of  300  /.,  for  which 
the  extent  had  issued.    The  debt  had  been  after- 
wards reduced  to  240  /.;  and  when  the  sheriff  Dad 
seized  the  defendant's  effects  under  the  writ,  the 
assignees  satisfied  the  extent  by  paying  the  debt  * 
and  costs,  amounting  together  to  297/.  8  J.  2^.^ 
the  debt  being  240/.,  costs  25/.  14^.  10^.,  sheriffs 
poundage  14/.  lo^.,  and  16^.  6d.  for  costs  of 
sheriff's  officer  seizing  and  keeping  possession. 

Under  these  circumstances,  it  was  objected  that 
this  proceeding,  being  merely  an  extent  in  aid,  and  » 

not  prosecuted  for  the  immediate  debt  of  the 
Crown,  was  not  within  the  statute,  and  that  there- 
fore the  costs  of  recovering  the  debt  ought  not  to 
be  allowed,  but  that  they  should  be  deducted  out 
of  the  debt,  as  was  the  regular  course  before  the 
passing  of  the  53  Geo.  3. 

Dauncey^  contrhj  contended,  that  notwithstanding 
the  extent  was  in  form  merely  in  aid  of  the  Norwich 
Union  Society^  it  was  sued,  in  effect,  as  appeared 
by  the  inquisition,  for  money  actually  due  to  the 
Crown  for  stamps ;  and  that,  the  debt,  as  returned, 
M'as  one  for  which  an  immediate  extent  might  un-^. 
questionably  have  been  issued,  as  part  of  the  sum 
due  was  for  stamp  duties,  in  which  case  tljere  could 
have  been  no  doubt  but  that  the  costs  might  have 
been  levied. 

F  F  3  [Wood, 
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,    }^^5' [Woop,  Barm.  Tte  stBtute.was  made  in  favour 

The  KiNQ    ^f  ^^  kiDg'9  collector,  ami  gives  np  costs  oa  extents 
V*         }n  ai4  against  the  debtor  ai  persons  so  indebted  to 

The  whole  question  here  is,  whether  this  is  not  a 
recovery  of  duties  by  persons  suing  on  behalf  of 
bis  Mcyesty ;  and  from  the  nature  of  the  debt  this 
case  must  be  considered  as  coming  within  the  words 
and  purview  of  the  Act  of  53  Geo.  3,  sec.  23  *. 
The  duties  were  actually  the  proper  monies  of  the 
Crown^  in  the  hands  of  the  defendant,  and  were 
recovered  by  means  of  this  extent 

JtafnCy  iu  reply.  It  does  not  appear  by  the  pro- 
ceedings what  species  of  duties  had  been  received  by 
the  defendant ;  but  in  all  events  it  constituted  him  a 
mere  simple-contract  debtor  to  the  Norwich  &- 
ciety,  as  bis  employers,  and  they  were  the  par^ 
alone  responsible  to  the  Crown  for  the  money  re- 
ceived by  their  agent 

*  *  And,  for  better  securing  the  duties  in  general  under  Ae 
management  of  the  commissioners  of  stamps,  be  it  further 
enacted,  that  in  all  actions,  bDls,  plaints,  >  informations  and 
proceedings,  had,  commenced,  prosecuted,  entered  or  filed, 
or  hereafter  to  be  had,  commenced,  prosecuted,  entered  or 
.filed,  in  the  name  of  his  Majes^,  his  heirs  or  successors,  or 
in  the  name  of  any  pecspn  £br  and  on  the  behalf  of  his  Ma- 
jesty, his  heirs  or  successors,  for  the  recovery  of  any  duties, 
debts  or  penalties  granted  or  imposed,  due  or  payable  by  or 
under  any  act  or  acts  of  parliament  now  in  force  relating  to 
the  duties  under-  the  management  of  the  Commissicmers  of 
stamps,  or  by  or  upder  this  act,  it  shall  be  lawfbl  for  his 
Majesty,  his  heirs  and  successors,  to  have  and  recover  such 
duties,  debts  and  penalties,  with  full  costs  of  suit,  and  all 
charges  attending  the  same.' 

Thomson, 


V. 

Boyle. 
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Thomson,  Chkf  Baron.  There  is  no  doubt 
that  in  this  case  an  immediate  extent  might  have  The  King 
been  issued  against  the  defendant  for  the  duties 
received  by  him,  notwithstanding  he  received  them 
as  agent  for  the  prosecutors  of  this  extent :  nor  is 
there  any  doubt  but  that  then  the  Crown  would  hdve 
been  (entitled,  under  the  Act,  to  costs,  but  this  as  it 
stands  at  present,  is  certainly  a  very  different  case. 
It  is  not  a  proceeding  immiediately  atid  directly 
against  Bbyky  biii  it  is  founded  on  the  bond  debt 
<)f  Bigrk>ld  and  Company  to  the  Crown.  The  con- 
dition of  that  bond  is  not  set  forth,  but  I  presume 
it  ib  to  enforce  the  payment  of  duties  on  insurances 
which  may  be  in  arredr. 

The  connmission  recites,  that  Bignold  and  Com- 
pany became  bound  to  the  King  in  the  sum  of 
15,000/.  by  bond,  payable  at  a  certain  day  past, 
and  requires  an  inquisition  to  be  taken  of  debts  due 
to  them ;  the  return  to  which  is,  that  Boyk  was 
indebted  to  the  Company  in  the  sum  of  300/. 
for  money  had  and  received  by  him  for  their 
use,  for  premiums  and  duties  oh  policies  of  in- 
surance granted  by  the  society,  and  paid  to  him 
as  their  agent.  The  debt  is  therefore  found  in  aid 
of  the  Crown's  original  debtor.  It  is  indeed  due 
for  stamps,  but  then  it  is  for  money  received  for  the 
use  of  the  Company.  The  adcJition  of  fliat  fact  so 
found,  therefore,  amounts  to  no  more  than  if  the 
inquisition  had  stopped  at  tlie  words  '^  for  money 
had  and  receiv'ed."  It  seems  to  me  to  be  not  a 
case  within  the  act. 

The  other  Barons  of  the  same  opinion. 

'  Motion  ordered. 
FF  4  The 


43$  CASEft  IN  THE  EXCHEQUER, 


^ItJvS!  "^^  Attoenet  General  v.  Newman. 

dve  proviso^'  O  N  the  trial  of  this  cause  at  the  sittings  after 
AnM,cb.\.  ^^'  Eester  term,  id  which  the  Attorney  Gfene- 
limitinj  the    ral  had  proceeded  by  scire  facias  to  recover  the 

right  of  the  ^    ^  ,  oj  r  -j 

Crown  to  sum  of  ^fOgjl.  10 s.  ba.y  arrears  of  excise  -du- 
Incs^of^^  ties  on  malt,  found  by  inquisition  to  have  accrued 
dnties  on  duc  to  the  Crown  from  the  defendant,  who  was  a 
period  of  five  maltster,  between  the  5th  September  1804,  and  the 
KT^r"  5^  J^y  1807,  the  Counsel  for  the  defendant  ob- 
mencement  of  jected  that  the  claim  was  barred  by  the  clause  of 
now  in  e^^  limitation  in  the  act  of  the  1 2th  Atme^  stat  1,  ch.  2; 
notjuving  jjyj  tjjg  objection  being  overruled,  and  the  cause 
ed  b^  any  of  proceeding,  a  verdict  was  found  for  the  Crown  for 
quent  malt     ^^  ^^m  demanded. 

acts  referring 
to  that  statute. 

TutUay,  Pell,  SeTjeatitj  now  moved  for  a  new  trial,  or 

^sothMay.  (jj^j  ^  vcrdict  should  be  entered  for  the  defendant; 

Clauses  ^^  ^^  gTound  of  his  former  objection.    He  submit- 

ri^h^of  ^b^  '^^'  ^^^  ^^  question  raised  was  of  great  importance, 

Cmwn  are  to  and  worthy  of  the  most  serious  consideration,  both 

asrep!nJedbt  ^  '^  affected  the  interest  of  the  trader  and  the 

subscqu'ent  rights  of  the  Crown,     If  it  could  be  made  to 

statutes,  un-       ^  ,         „    .  ,  .  •  /•  « 

less  expressly  appear  that  all  the  enactments  and  provisions  of  the 
re-enacted.      ^  ^th  Anne  had  survived  the  year  for  which  that  act 

had  been  passed,  as  well  the  clause  of  limitation  of 
actions  for  arrears  of  duties  therein  provided,  as  all 
other  its  ^^  clauses,  powers,  rules,  matters,  and 
things  therein  contained,"  (which  are  the  words  of 
the  act),  that  clause  of  restriction  must  be  regarded 
as  being  still  io  force ;  and  that  would  certainly 

be 
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be  a  construction  consistent  in  all  respects  with  the 

principle  of  limitations  of  suit,  which  in  all  cases  Attorkxt 

have  been  dictated  by  the  humane  policy  of  af-    General 

fording  quiet  to  mens  minds  from  apprehension    New  max. 

of  being  called  on  to  answer  for  long-past  offences, 

and  from  which,  in  all  sources  of  civil  actions,  and 

in  most  oC  minor  delinquencies,  the  Legisla^ture  had 

provided  an  amnesty.    That  statute  has  certainly 

been  in  every  other  sing^le  respect  treated  as  bdng 

in  existence,  without  any  express  re-enactment, 

and  that  even  as  to  the  penalties  which  had  been 

originally  imposed  by  it ;  and  being  so  confessedly 

in  force  in  respect  of  its  penal  clauses^  it  ought 

to  be  so  considered  in  regard  of  its  restrictive  and 

lenient  provisions,  which  were  intended  to  have 

the  effect  of  fixing  a  period  when  a  subject  in 

this  branch  of  trade,  who  has  long  closed  his 

concern  with  business,  may  consider  himself  free 

from  the  disquietude  of  contests  with  the  Crown. 

Sucji  protection  was  once  certamly  afforded  to 

the  trade  by  this  the  earliest  ac^  imposing  a  duty 

on  malt ;  and  the  question  to  be  discussed  on  this 

occasion  will  be,  whether  that  protectbg  clause 

has  been  kept  alive  by  the  reference  and  recognition 

of  this  statute  by  the  subsequent  acts  on  tHe  same 

subject,  and  is  therefore  still  in  force. 

By  the  12  ATme^  stat  1,  ch.  a*,  (which  grants  a 
duty  of  6  ^.  a  bushel  on  malt  for  the  service  of  the 
year  1713,  and  imposes  certain  penalties  on  conduct- 
ing the  process  of  malting  other  than  as  therein 
prescribed)  it  is  provided,  '^  that  no  person  shall  be. 

•  Not  printed. 

"  sued, 
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sued,  or  charged  with  the  duties  hereby  grunted, 
unless  some  action,  information,  or  suit  be  com- 
-^'  rnenced  for  the  same  vrithin  five  years  after  the 
''same  shall  become  due."  That  act  has  been 
referred  to  or  recited  by  most  of  the  sabsequent 
malt  acts,  and  made .  the  ground-work  and  basis  of 
enactmeilts  in  several  of  them.  There  are  but  few 
that  tmve  not  in  some  way  or  other,  expressly,  or 
by  inference,  referred  to  it  from  that  time  to  the 
46  Geo.  3,  treating  it  as  being  continually  and 
wholly  in  force.  The  1 2tii  of  Anne  was  certainly^ 
(as  indeed  all  the  nialt^acts  were  at  that  period) 
taerely  an  annual  act,  and  expired  with  the  year 
for  the  service  of  which  it  was  passed.  That  act 
expired  aa  the  24th  June  1714,  when  by  another 
•etof  her  Majesty  (12  Anne,  stat.  s.)  tiiesaiM 
duties  were  cmtinued  till  the  24th  June  1715^  to 
be  raised,  &;c.  '^  by  Ae  same  ways,  means^  and  me*- 
'^  thods,  and  by  such  rules  and  directions,  md  with 
^'  such  allowances  and  repayments,  and  under  such 
^  penalties  and  forfeitures,  md  with  such  powi^r  of 
''  mitigation^  and  other  powers,  and  in  such  manner 
^  and  form,  in  all  rtopects^  as  are  prescribed^  men* 
tioned  and  expressed  in  the  said  lormer  act,  or  in 
any  ocber  act  or  acts  of  parliaiAent  thereby  refer-' 
**  red  unto,  or  any  of  them,  hr  or  concemmg  the 
*'  said  Duties,  or  any  of  them;  and  that  the  same 
"  a:ct  formeriy  made  and  passed,  and  the  said  other 
"  acts  therefiy  referred  rnito,  as  to,  for,  and  con- 
<*  ceniing  the  said  duties  upon  malt,  mum,  cyder, 
^  and  perry,  and  every  artide,  ruld,  clause,  riiat- 
**  ter  and  thing,  in  them,  and  every,  or  any  df 
^  them  contained,  or  thereby  referred  to,  and  now 

"  being 


u 
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^*  b^iog  in  force,  ^hidl  be  of  fuU  force  and  elSeet,  to 

**  a|l  intento  and  purposes,  for  raising,  levying,  col-  attorket 

**  lecting,  securing,  and  accounting  for  the  same  rates,    General 

•*  duties,  and  impositions  hereby  granted  or  con-    nbwmaw, 

- '  tinued^and  for  levying  and  recovering  the  penal- 

''  ties  and  forfeitures,  and  making  any  mitigations  or 

-**  allowances,  and  all  other  n^atters  and  things,  dur-* 

**  ing  the  continuance  of  this  act>  as  fully,  as  if 

^'  the  same  were  particularly  and  at  large  repeated 

<^  in  the  body  of  this  present  act^'    By  the  8th 

Geo.  2,  the  duties  on   malt  made  in   England 

are  continued,  and  duties  are  granted  on  malt  to 

be  made  in  Scotland;  and  it  contains  a  clause 

of  reference  to  the  former  acts,  in  precisely  the 

same  terms  as  in  1 3  Anne,  stat.  2^  already  adverted 

to,  and  those  by  them  referred  to.    The  13  Geo.  1, 

ch.  7.  recites,  that  duties  were  granted  by  the 

i2thu^iine,  and  continued  bjr  subsequent  succes* 

sive  annual  statutes  to  the  1 2th  of  his  Majesty's 

reign ;  and  enacts  a  further  continuance  tHl  24tb 

June  1 728,  with  the  same  reference  still  in  the  same 

terms*    So  also  the  I5tb,  20th,  apd  27th  Gea.  2, 

aod  1st  Geo.  3,  ch. '  3,  ^ich  af e  ao  far  precisely 

similar ;  but  the*  last  afterwards  also  refers  to  the 

clause  of  the  12th  Arnie^  stat  i,a8  to  the  penalty  of 

2  A  6  <i  thereby  imposed  on  maltsteis  treading  the 

com^  and.  to  asimikir  clause  in  the.  6th  Geo.  tat, 

'^  wdiieh  said  clauses  (it  reeites)  have  been  ddy 

'^  oondinued,  and  are  st^l  in  force.".    In  the  33rd 

of  Geo.  2,  there  was  also  passed  an  act  granting^  for 

the  1st  time,  a  perpetual  duty  <m  malt  of  3  ^.  a 

bushel,  and  that  act  refers  to  the  annual  malt-act  of 

the  sapie  session,  for  continuing  the  duties  (in  the 

usual  manner)  for  the  year  1 760 ;  and  also  refers  to 

the 
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the  acts  therein  referred  to  (among  which  is  this  of 
Attorney   ^  *^  Atme)^  declaring  them  to  be  still  in  force.    The 
Gbnbrajl    20th  Geo.  3,  granting  an  additional  duty  of  M.  a 
N»wM  w    ^^^'^^^  ^^  malt,  enact8,that  "  all  and  every  the  pow- 
'^  ers,  authorities,  directions,  rules,  methods,  exemp- 
^  tionsy  bounties,  penalties,  and  forfeitures,  clauses, 
*'  matters,  and  things,*"  contained  in  the  33rd  Creo.  2, 
shall  be  in  force.   The  42nd  Gto.  3,  recites  all  the' 
annual  malt*acts  from  ist  to  41st  Creo.  3,  and 
continues  those  duties  to  1 803.      The  1 6th  section 
of  the  42  Geo.  3,  recites  the  1 2th  AnnCj  and  in- 
creases the  penalty  for  treading  the  couch  from 
2  «.  6  ^.  to  5  «.  the  bushel.  The  46th  Geo.  3,  ch.  1 39, 
sec.  6,  recites  the  1 2  Anne^  and  the  annual  malt*act 
for  the  then  year;  and  also  reciting  that  the  penal- 
ties on  maltsters  not  making  monthly  entry  at  the 
excise-office  of  malt  made  by  them,  having  been 
found  insufficient,  and  that  it  was  expedient  they 
should  be  increased,  enacted,  that  a  penalty  of 
100^  should  be  forfeited  for  any  such  offence, 
instead  and  in  lieu  of  the  sum  of  10/.  mentioned  in 
the  said  recited  statute  of  Anne.    And  section  7  of 
the  same  statute  increases  the  penalty  of  10^.  a 
bushel,  imposed  by  the  12  Atme^  for  concealing 
.  malt  from  the  officers,  to  200  L  a  bushel.    The  48 
Gto.  3,  ch.  74,  sec.  18,  increases  the  penalty  of 
50/.  .as  imposed  by  12  Anne,  on  the  erection  of 
cisterns,  &c.  without  notice,  to  200/. ;  and  in  sectioti 
23,  refers  to  the  entry  required  to  be  made  by  1 2 
Anne.     The  53  Geo.  3,  ch.  15,  also  contains  the 
general  embodying  clause  of  the  former  acta*. 

*   The  usual  annual  malt-acts  continued  to  bo,  paMod 
yearly  during  the  wh<rie  period. 

From 
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Prom  this  review  then,  it  should  seem  that  the  1 2th 
jinne  has  constantly  been  not  only  treated  as  in 
existence  and  force,  but  has  been  made  the  basis 
and  ground-work  by  adoption,  and  even  by  altera- 
tion,  (and  that  most  particularly  as  to  the  penalties 
imposed  by  it)  of  many  of  the  subsequent  statutes, 
both  annual  and  permanent;  and  on  the  whole 
there  is  no  apparent  reason  why  the  clause  of  limi- 
tation, which  has  never  been  expressly  repealed, 
should  not  have  been  kept  alive  and  in  force  equally 
with  those  other  clauses  and  penalties  which  have 
also,  on  the  other  hand,  never  been  expressly  re- 
enacted,  but  have  been  suffered  to  revive  by  mere 
implication. 

[Wood,  Baron.  The  malt-acts  form  together 
a  body  of  excise  law,  and  must  be  taken  in  pari 
materid.l 

Dauncey^  Clarke  and  fTalton,  this  day,  showed 
cause :  They  treated  the  point  now  made  as  a  ques- 
tion depending  altogether  on  the  mere  construction 
of  the  several  statutes,  which  having  been  singly 
and  successively  already  gone  through,  were  suf- 
ficiently before  the  Court.  They  contended,  that 
the  limitation  in  the  statute,  on  which  the  question 
arose,  has  certainly  been  considered  as  in  effect 
repealed,  that  particular  clause  not  having  been 
once  in  any  one  of  the  many  subsequent  acts  re« 
enacted,  or  even  referred  to^  which  subsequent 
statutes  have  constantly  been  acted  on  by  the 
Court,  as  if  no  such  limitation  were  in  existence. 
There  is  certainly  no  such  restriction  in*  the  pro- 
ceedings for  recovering  any  other  of  the  excise 

duties; 
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duties;  and  there  u  no  reason  why  the  msHsCer 
Attormsy  should  be  exclusively  pmileged.  It  is  remarhabte 
Genual  ijjgt  in  an  earlier  act,  (the  9th  of  Anne,}  flie  Bamtf 
Newman.  Hmitation  is  expressly  etmctedy  and  in  the  iitb 
Afme  that  claose  is  omitted^  It  is  then  once  nift>re 
introduced  in  this  statute  of  the  Idfh  Anne,  U64 
dropped  ever  afCem^ards.  Hence  it  appears,  thai 
the  Legislature,  ais  to  that  clause,  coifisidered  iffs* 
omission  aa  a  repeal,  and  that  it  coiiM  6irfy  he 
revived  by  express  re-enactmettt.  In  nhe  ease-  of 
T/ie  King  V.  Skoffe  (a),  where  Ae  qufestioei*  was, 
whether  an  appeal  lay  to  the  Quarter  Sessie»^ 
against  a  conviction  of  magistrates  iot  a  penalty' 
under  the  42nd  Geo.  3,  ch.  38,  sec.  30,  whtefe  ha* 
given  an  appeal  a^nsi  forfeiture,  Lord  EUen^ 
borough  said,  "  If  there  be  no  words  of  reference 
^  to  any  act  giving  such  an  appeal',  we  cannot 
"  supply  the  want  of  them.  Now  the  clauses  in' 
I  ^^  the  statutes  of  Charles'  2^  and  G^^  2,  have  not 
**  the  word  penalties  in  those  parts  ^viog.  the. 
*^  appeal ;  and  when  that  word  occurs  b  other 
*^  clauses^  in  other  respects  fac  similies,  it  seems  as 
'^  if  the  onussion  were  intentional;  but  if  it  were 
not  intended,  we  can  only  say  of  the  Legislature 
ipiod  mluit  non  diritJ'  That  case  is  in  poialr  to 
show  that  the  ngbts  of  the  Crown  canaot  be 
limited  without  expcess  words :  so  here,,  the-  statute 
of  the  12th  Amte  continues  in  existence  only  so^ 
far  as  it  is. expressly  sefbixed  to,  and  tbat  isonlj^ 
as  to  the  modification  of  the  prpceecUnp^  and  not 
to  their  limitatiou  or  restidctivn. 


'     '  PeU, 
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Pei/,  CrAfekCj  and  Minchin^  in  support  of  the  rule,       1815, 
iosisted,  tbut  sufficient  causie  bad  not  been  sbown   attorney 
against  k ;  that  if  there  was  no  express  reference  to    Qkhbbau 
the  clause  of  limitatipn,  there  was  also  no  express    y^^^^^^ 
reference  to  the  penalties  till  the  4>st  Geo,  3  ;  and 
that  statute  certainly  treats  the  penalties  imposed 
by  the  12  of  .^^12;?^  as  having  been  ever  since  in 
force,  and  that  co^ld  only  be  by  consideiiag  that 
act  as  being  wholly  in  existence  and  effect 

[Thomson,  Chief  Baron,  The  adoption  of  the 
penalty  is  certainly  a  recognition  so  far.] 

They  have  not,  nor  can  they  show,  any  instance 
of  the  Crown  having  recovered  arrears  beyond  the 
time  of  limitation  imposed  by  the  act  6f  1 2  Arme. 

The  case  which  has  been  cited  does  not  bear  on. 
liie  present.  There  were  two  distinct  authoritiea» 
from  which  appeals  were  given ;  and  a  disdoctionr 
was  made  by^  Mr.  Justice  Ashhurst,  in  the  case  o£ 
The  King  v.  The  Justices  of  Surry  (there  cited)^ 
between  appeals  from  oommissionets  and  from  jus- 
tices; from  the  latter  (his  lordship  said)^  ik  wasi 
plainly  not  the  intentioa  of  the  Legislature  to  give*  . 
an  appeaL  if  the  I2tb  Anne  esq^eessly  re-enacted 
the  restrictive  clause,  afiter  it  had  been  once  intra^ 
duced)  acul  subsequently  omitted,  ife  was  because; 
the  9  Anne,  in  which  it  had  been  first  enacted,,  had^ 
expited,  and  wae^  at  aa  end!;  for  that,  act  hadi.not 
bedi  revived  by< reference  iniany  subiequent.ac^  as- 
statute  of  tiia  12  Annehad  been. 

T HOM 30»r,  CJu^ jB^rafl^nQwdeliyered the judg*-      jui^  1. 

•  ment 
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meat  of  the  Court  [having  stated  the  proceedings, 
and  the  objection  taken  on  the  trial,  on  which  the 
point  under  discussion*  was  reserved] .  The  question 
brought  before  the  Court  by  this  motion  is,  Whe- 
ther the  clause  of  linlitation  introduced  in  the  malt- 
acts  of  the  reign  of  Queen  Arrne  has  been  incor- 
porated in  the  subsequent  acts,  and  remains  in 
force  at  this  day.  It  has  been  very  fiiUy  and  ably 
argued  on  the  part  of  the  defendant,  that,  taking  all 
the  statutes  on  the  subject  together,  and  considering 
the  dependence  of  the  subsequent  on  the  preceding 
acts,  that  limitation  is  continued  throughout,  irom 
the  1 2th  of  jifme  down  to  the  present  time ;  but 
that  is  a  point  which  it  is  strictly  incumbent  on  the 
defendant  clearly  to  make  out.  It  is  certainly  true, 
that  the  statute  of  the  1 2th  of  Anne  is  very  frequently 
referred  to  by  most  of  the  succeeding  acts,  and  many 
of  the  clauses  therdn  found  are  re-enacted,  some 
with  and  some  without  alteration,  but  not  this  parti- 
cular clause  of  limitation ;  and  it  appears  to  me  that 
such  reference  has  no  other  effect  than  to  continue 
to  the  Crown  the  powers  and  authorities  of  that  act 
by  which  it  was  enabled  to  recover  the  duties  thereby 
given,  and  .the  penalties  thereby  imposed  in  the 
execution  of  the  subsequent  acts,  and  to  preserve  the 
modes  of  proceeding  prescribed  by  that  statute  for 
those  purposes,  and  to  re-enact  every  thing  which 
was  to  enable  the  Crown  to  prosecute  its  claim  to 
those  duties :  But  notwithstanding  such  constant  re- 
ference, as  fieu-  as  I  can  find,  on  mature  consideration 
of  the  arguments,  attentive  investigation  of  the 
several  acts,  and  comparison  of  the  various  clauses, 
there  is  nothing  in  the  existing  laws  which  can  be 

ccmstnied 
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construed  as  an  adoption  of  that  particular  clause 
which  limits  the  right  of  the^Crown  to  proceed 
within  any  determioate  peripd.  In  that  act  the 
limitation  is  in  terms  expressly  confined  to  the  duties 
imposed  by  it,  and  in  none  of  the  many  references  to 
the  statute  of  j^nne  do  I  find  any^  directly  or  indi^ 
rectly  adopting  the  clause  of  limitation,  so  as  to 
enable  me  to  say  that  all  the  subsequent  acts  are 
subject  to  thai  restriction. 


Attornby 

GeNERAIt 


Even  if  it  were  a  doubtful  case  on  the  construe^, 
tion  of  thestatuteSy  it  is  a  clear  rule,  that  the  right  of 
tbe  Crowd  is  not  to  be  taken  away  by  doUbtfuL 
words  or  ambiguous  expresaious.  But  it  does  not: 
appear  to  me  to  be  necessary  to  resort  to  that 
argument  here,  where  there  iA  nothing  from  whicb 
it  can  be  even  inferred  that  the  Umitatiofi  atpresent 
exists. 

My  brother  fVo&dy  who  hds  left  the  Court  to 
proceed  on  iAie  circuit,  has  been  apprized  of  ouf 
opinion  on  this  case^  and  that  as  the  odcai^ion  i^ 
pressing   it  would    be  now   delivered^     He  has 

ft 

authorized  itie  to  say  that  he  has  no  objection  td^ 
tbe  judgtnent  of  the  Court  being  sc^  ddivered ;  but 
that  not  having  made  bp  his  tmnd  6fi  the  ^jnestibn, 
be  wishes  to  be  considered  ad  neither  a68enting> 
to  or  dissenting  from  the  decision*  - 

Rule  discharged. 
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Fridmfr  The  King  in  aid  of  Cooke  v.  Edvakss. 

Jvne  30', 


.uIf?iSKr  Cooke,  who  was  a  coUactor.of  taxes,  had 
actually  du^  received,  in  the  oourae  of  his  duly,  eertaia  notes 
have^b^  ^  ^  ^1™  9^  Edofopdi  &  Co.  baolEen  in  die 
i^w^der  country,  to  the  amount  of  45  /• ;  and  tfaay  haviog 
in  aid  out  become  bankrupts  he  had  obtained  an  extent  in  aid 
cffeoTthe  Ag^D^t  them,  Under  which  the  ahaiff  levied  on  the 
Court  will,  penonal  estate  of  the  defendants,  the  several  sums: 
on]^the°'  of  55/.  for the  original  debt,  S2 L  16  jl  Sii  for  ^ 
c^iof^e  ^<^^*  costs  of  the  proceeding,  and  4 1  ^^.  6d. 
proceeding  sheriff's  poundage.  But  the  mistake  in  the  amoont 
been  so  lelLi  ^^  ^  ori^n^l  debt  hairing  been  subsequently  dis* 
t^tiL'd^e^  covered,  and  the  defendants  fatiog  advised  that 
dant,  together  the  costs  should  not  have  been  levied, 

with  the  costs 

application.  Om»  had  moved  fof  OA  c^er>  celliqg  on  the  She* 
rifl^  and  Cook^,  to  show  onuse  why  the  overcharge  of 
)0  A  and  the  co»ts  levii^,  should  not  be  refiinded, 
wd  the  cosbi  of  that  application  p^id  to  th^  sur- 
viving assignee  of  the  defendants»  uoder  the  circup- 
nkMqes  of  thia  caaoi  99  dlsqlosod  by  alMavit, 

i^hkb  viras  granted  m  1dn&  tcnna  pv«y^>  wiytb  4^ 
^iractim  liiat  e  eopy  should  bQ  served  q«  th» 
solicitors  for  taxos,  aad 

Cause  being  t|ais  day  shown,  the  Court  made  the 

Rule  absolute. 


tflTTINOS  AFTJER  TRIKfTV  TEBM. 


D£Lius  V.  RouGEMOWT  attd  Others.  ^j^T 


P  HIL  L I  MO  R  E  had  moved  on  a  former  day,     The  Court 
on  the  part  of  the  ptaintiflT,  for  a  commission  to  ^ommhsfon 
examine  a  witness,  de  bene  esse,  on  interrogatories,  *^.  ^^taminc  a 

o  '  witness  who 

before  he  should  leave  England.    His  affidavit  is  in  this 
stated,  that  an  action  at  law  had  been  commenced  an*affiZVit"of 
by  tlie  plaintiff   against  the   defendants  in    the  !»« b«ing 

under  si  ne* 

Common  Pleas ; — that  the  defendants   had  ob-  ccssity  of 
tained  an  injunction  to  restrahi  the  plaintiff  from  l^fofe  thedfy 
proceeding  in  that  suit,  and  that  it  cduld  not  there-  ^^cn  the 
Ibre  at  present  be  tried ; — that  the  testimony  of  the  tric^i,  andai- 
witness  was  material ;  and  that  he  was  about  to  ^^g^Je  not 
depait  from   this  country-     The  defendants  had  at  issue,  and 

the  snfivref 

appeared,  but  had  not  answered,  and  ,were  there-  has  not  come 
fore  in  contempt.  "*• 

• 

The  application  stood  over  for  the  consideration 
of  the  Court,  and  that  the  practice  of  tlie  Court  of 
Chancery  might  in  the  mean  time  be  inquired 
of;  and  on  being  renewed,  the  Court  doubted 
whether  they  could  grant  a  commission  to  examuie 
a  witness,  being  in  London,  on  the  ground  of  his 
being  about  to  leave  the  kingdom,  and  whether,  .if 
they  could,  the  depositions  would  be  admitted  in 
a  Court  of  law ;  and  suggested  that  the  course 
should  have  been,  to  have  had  the  defendants 
brought  up  in  the  custody  of  a  messenger. 

The  case  of  Cazenaoe  and   Vaughan  (a)  was 

(a)  1  Maule  &  Selwyn  4. 

G  G  2  cited, 
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^815.      cited,  as  applying  to  both  those  points,  where  the 
Delius     s&n^^  applicatiod  had  been  granted  in  the  Court  of 
V-         Chancery,  and  the  depositions  received  in  evidence 
*.SXr  i'^  the  king^s  Bench. 

That  was  a  case  where  the  action  pending  could 
not  be  tried  on  the  day  appointed,  and  ^  the  com- 
mission was  granted  on  an  affidavit  that  the  witness 
could  not  stay  longer  in  England. 

Richards,  Baron.  This  case  is  certainly 
stronger  than  that,  for  here  there  is  an  injunction 
contravening  the  bringing  this  cause  on  for  trials 
and  there  there  was  merely  a  postponement  I 
never  knew  an  instance  o^  it  before. 

« 

Thomson,  Chief  Barm.  That  case  in  Chan- 
cery is  certainly  an  authority,  or  I  should  have 
thought  it  could  not  have  been  done. 

Take  the  order,  in  the  terms  of  that  granted  by 
the  Lord  Chancellor.     . 


£ND    OF    SITTINGS    AFTEK   TRINITY    TERM. 


AN 


INDEX 


TO  T^E 


PRINCIPAL   MATTERS, 


A. 


ABATEMENT. 


Vide  Misnomer,  N^  i. 


ACTION  OH  THE  CASE. 

1.  XHE  owner  of  one  of  two  houses 
built  nearly  at  the  same  time,  and 
purchased  of  the  same  proprietor, 
may  maintain  a  special  action  on 
the  case  against  the  tenant  of  the^ 
other,  for  obstructing  his  window- 
lights  by  adding  to  his  own  build- 
ing, however  short  the  previous 
period  of  enjoyment  by  the  plain- 
tiff.   ComptOH  V.  Richards. 

Page  37 

X  Vide  PlsadiitGi  N^  3. 


ACCORD  AND  SATISFACTION. 


Vide  Plbadikg,  N®  1. 


ADMITTANCE  (to  Copyholds.) 
Vide  Memorial,  N°  1. 


ADVOWSON. 


Vide  Contract,  N®  1. — Decree* 


.     AFFIDAVIT. 

1.  An  affidavit  to  ground  a  motion 

for  a  rule  nisi  cannot  be  sworn 

before  the  attorney  for  the  party, 

or  his  partner.    And  a. rule  ob- 

G  o  3  tained 
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AFFIDAVIT. 


ANSWER. 


tivined  on  such  an  affidavit  will 
be  discharged  with  costs. 
BaUv.Vauey     -    -    -    -     il6 

9«  The  Court  will  not,  on  a  motion 
for  a  new  trial,  hear  an  affidavit  of 
any  facts  which  might  have  been 
brought  forward  at  Nif)  Prias. 
H(^  V.  JtkinM  -  •  «  •  143 
» 

3.  In  affidavits  to  be  read,  it  must 
appear  by  the  jurat  that  all  the 
deponents  have  been  sworn* 

^  Rexy.  The  Sheriffs  of  London^  ina 
cause  of  Parkit  v.  Asmett  -    338 

4*  An  affidavit  by  an  executor  of  a 
debt  due  to  his  testator,  as  appears 
from  a  statement  made  from  the 
testator's  books,  by  an  accountant 
employed  by  the  deponent,  is  in- 
sufficient to  hold  a  defendant  to 
balL  B^owney  T.  Dean    «*    -    402 

j^.  H  should  appMff  d||i)a^ly  firoca  the 
affidavit  of  siervice  of  a  declara- 
tion in  ejectment,  that  the  person 
ivho  is  the  object  of  such  service 
is  tenant  in  possession.  Doe  dem. 
Walker  v.  jRoe      ^    •    -    -    399 

6>  The  Court  wiH  not  permit  a  plain- 
tiff in  aid  of  a  motion  for  an  in- 
Junction  to  rtelraHi  a«  acting 
partner  from  collecting  or  incur- 
ring debts,  to  use  an  affidavit  made 
lend  filed  j^fter  the  coming  in  of 
defendant's  answer;  because  they 
wiU  not  consider  such  a  case  as 
one  io  tha  maiire  ol-  wopaoibfe 
wraste,  in  which  case  such  an  affi- 
davit made  and  filed  before  answer 
might  be  used. 
jMpsm  y»  MbrgoM  «>    -    -    303 


fj.  Xhfi  rule  o£  Court  nat  iodi;ipeAsa- 
b{fi«.  tluii  the  affldajKit  to  grojondan 
extent  in  aid,  sbflujd  QcyataiA  an 
allegation  that  the  debt  i^.  not  a 
Uustdebt.  R^y.M^tinwarwgf  ao2 


8.  rii/eDiscoyx&T. — ^SuBscaiBiNa 

Witness. 


AGREEMENT. 

1.  Conditions  of  sale  amount  to  sn 
agraemint  Compum  y.  Richards, 

37 
3.  Vide  Specific  PBavo&xivcs. 


AMENDMENT. 

I .  A  Plaintiff  camiot  amend  his  bill  to 
enjoin  further  proceedings  at  law, 
after  verdict,  without  first  paying 
into  Court  the  sum  i^ecovered  at 
law,  although  the  original  bill  was 
filed  before  verdict  obtained. 
Harrison  v.  Delmont  -    •    -    117 

a.  But  he  will  be  permitted  to  amend 
by  a  stated  time  on  bringing  the 
money  into  Court* 
Harrison  v.  Delmont     -    -    118 

3*  A  plaintiflT  cannot  move  to  amend 
his  bill  oa  «ui  affidavit  of  ei||aitable 
facts,  without  previous  notice  to 
the  defendant*  But  under  peculiar 
circumstances  the  Court  will,  if  it 
be  lalaa  itt  thet  Tens,  •lAr  ilie  de- 
fendant to  accept  short  notice  of 
the  motion        ..    ^    ..    -    .    t6. 


ANNUITY. 


Vid^  }iwmi9A4hm 


ANSWSt. 
Vide  PlbadibQi  in  EfijoiXTkN^  iv 

&  2. — ExCEFTIOKS,  fi^UfSt  3.— 
SlONATV&E  or  COUMSEI* 


ArIiest. 


APPkAL. 

1.  Hie  Court  mix  not  order  money 
which  has  been  awarded  to  be 
paid  to  a  party  bjr  an  arbitrator^ 
to  be  paid  into  Court,  for  the  pur- 
}>o8e  of  preventing  it  getting  into 
the  hands  of  the  person  who  has  so 
become  entitled  to  it,  (an  ordet  of 
Court  havina  been  already  made  to 
fuj  it  to  nim  aecoTdins  to  the 
award ;)  on  the  ground  of  an  ap- 
appeal  being  pending  against  the 
rerasal  of  the  Courts  to  set  aside 
the  award,  if  the  appeal  has  not 
been  received;  although  the  peti- 
tion has  been  signed  by  counsel. 
Levns 'V.  Harber  -    -    -    -     133 

3.  Bat  Mcmble  secus  if  the  I4>peal  has 
been  received   -    •    -    -    •    »6. 


ATTACHMENT.  4^^ 


ASI^IGNME^. 

(Of  Premises.  J 

Equitable  Mortgagee^,  under  a  de- 
posit of  title  Steda  by  way  of 
pledge,  cannot  effect  a  viuid  assign- 
ment  of  the  premises  comprised 
therein,  in  tlie  event  of  the  person 
so  pledging  them  becoming  bank* 
rupt,  unless  the  assignees  of  the 
bankrupt  joii^  in  tht  conveyance^ 
althoagh  a  power  of  sale  be  given 
by  the  agreement  entered  into  at 
the  time  of  the  deposit^  on  notice 
to  repay  the  money  intended  to  be 
seenred,  if  no  such  nertice  has  be€n 
given. 
Hawkins  V.  RamsboUom  Sr  Qo»  138 

(OfBrMiikes.) 

Vide  Plk^din^  W  ^ 


APPEARANCE. 

i»  A  defendant  may  move  to  dissolve 
ita  iojmiotion  tot  insofikieni  iSer- 
tic6  of  the  subpoHia  although  he 
has  not  appeared.  Memiet  v. 
Rodrigaes    -    ^    *.    •    -    -    9a 

3.  An  attorney,  having  once  entered 
an  fipp^&rance  for  a  part^,  66t  eft* 
titled  to  strike  it  out,  but  oA  an 
fippGcation  to  the  Court  for  l^ve. 
Menzies  v.  Rodrigues  -    -    -    92 

3.    Fttfe  MXSHOMEB. 

APPRAI»£MBMT  (Writ  of). 
Vide  Cvnomw,  1. 


ARREST. 
Vide  ArnDAViTi  4«— iMuMOMsa,  a. 


ASSIGNEES 


(Of  Bankrupt  J 


Vidt  Asdio#*i#r  OP  V%tUfiU* 


ATTACHMENT- 

(Hutefar  wlUh  dhidbUc  In  ptt 

insidHciJ 

1.  On  motion  for  an  attachment  for 
not  paying  money  under  a  previous 
order  of  the  Court,  against  a  party 
who  has  been  called  on  by  a  former 
rule  to  show  diliite  why  that  money 
and  the  costs  of  such  application 
should  not  be  paid,  aud  against 
which  order  no  cause  has  been 
shown;  Che  rule  for  tlie  attach* 
G  o  4  ment 
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BAIL. 


BANKRUPT. 


ment  i^Il  be  grated  al^solutely  in 

the  first  instance. 

King  y.  Price       ^     -     -     .     341 

(When  not  duly  served*) 

«.  Order  of  the  Court,  that  a  defen- 
dant pay  a  certain  sum  of  laooej, 
being  shown  to  the  defeudant  at 

^    the  time  of  making  a  personal  de- 

>  *  maad  of  it,  a  copy  of  euch  order 
not  having  been  personally  served 
ou  the  defendant  himself, (although 

.  a  copy  had  been  previously  served 
on  his  attorney)  not  sufficient  to 
entitle  the  plaintiff  to  an  attach- 
ment*  Brodericky.  Teed   -    401 

-3.  Vide  Render,  N**  1  &  4*.— Ne 
Exeat  Regno. 


ATTORNEY. 

Vide  Affidavit,  N«  1.— Appbae- 
ance,  N^  a. —Costs,  JN^  a,— 
Venue,  N*  3. 


AWARD. 

If  an  arbitrator,  a  barrister,  reject  a 
.  ivitness  as  inadmissible  in  point  of 
law,  the  Court  will  not  interfere 
to  set  aside  his  award  on  that 
ground,  although  the  party  apply- 
ing offer  to  pay  all  the  previous 
costs  incurred  :-HCOBsidering    the 

.  parties    bound    by    his   decision. 
Campbell  V,  Twcmlavf  ^    .    .    81 


B. 


BAIL. 


a.  Justification  of* bail  at  Chambers 
in  vacation  without  consent^  held 


not  good,  but  plaintiff  not  object- 
ing to  an  application  to  the  Court 
to  permit  ^uch  justification,  consi- 
dered tantamount  to  consent. 
Sayers  v.  To\free      -     ...    3 

3.  In  the  case  of  a  bankrupt  charged 
in  execution,  the  Court  vrill,  on  ap- 
plication, enlarge  the  time  for  his 
surrender  in  discharge  of  bail,  not- 
withstanding the  provision  in  the 
statute  of  49  Geo.  3,  permitting 

^  bankrupt  in  custody  in  execution  to 
be  brought  before  the  Commis- 
sioners.   Crump  V,  Taylor     -    74 

3.  The  Court  will  not  set  aside  an 
order  for  allowance  of  bail  obtained 
after  an  action  commenced  against 
the  sheriff  for  an  escape,  though 
no  bail-bond  has  been  taken,  nor 
bail  above  put  in  in  due  time  after 
the  return  of  the  writ,  if  defendant 
has  been  rendered. 

Morley  v.  Cole     -    •    -    -     103 

4.  Surrender  of  the  principal  by  bail 
below  after  bail  above  put  in, 
but  not  perfected,  though  before 
assignment  of  the  bail  ^ind^  does 
not  discharge  the  bail  to  the  sheriff 
after  the  return  of  the  writ. 
Turner  v«  Wkeatley  •     .     -     S62 

5*  Description  of  bail  as  of  his  place 
of  business  sufficient. 
Tanner  ^.  Nash      ...    400 

6.  rufeMi8NOMER,N*s. — ^Render* 
-^J  ustific  atiqm  , 


BANKRUPT. 

Vide  BAif.,  N»  «.— Tradiwg,  N*  «. 
— Secret  Partmbb. 


CARRIERS. 


COMPOSITIOV. 
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.     BEQUEST. 

Real  property  bequeathed  to  trustees 
to  be  sold,  and  the  profits  to  be 
deemed  part  of  the  residue  of  the 
testator's  estate,  and  to  go  in 
aid  (if  necessary)  of  the  fest  of 
his  property^  in  discharge  of  his 
pecuniary  legacies,  given  either 
by  his  willy  or  any  codicil  thereto, 
would  be  considered  in  equity  as 
personal  property,  and  would  go, 
in  case  of  the  legatee's  death,  to 
personal  representatives,  although 
the  residuary  legatee  took  the  pro- 
perty in  statu  quoy  and  the  trustees 
did  not  convert  it  into  money  by 
sale,  according  :o  the  directions  of 
the  will :  there  being  no  claim  to 
render  such  sale  necessary. 
Attorney  General  v.  Holford    436 

Vide  Legact  Dujy. 


BOND  (lb  the  Crown.) 

1.  Bond  to  the  Crown,  though  not  for- 
feited, is  sufficient  to  entitle. the 
obligor  to  an  extent  in  aid. 
Rtxy.Mainxoaring  -    -    .    203 

fis  Vide  Pleading,  N*  2. 


c. 


CARRIERS. 
( When  not  liabk.) 

1.  Notice  by  a  carrier  that  he  will 
not  be  responsible  for  goods  sent  to 
be  conveyed  by  his  coach,  unless 


paid  .for  according  to  their  value, 
is  not  defeated  by  proof  thatthe 
book-keeper   yiho  received   them 
was  conscious  of  or  might  have  in- 
ferred their  valae. 
Lert  V.  Waterhouse  -    -    -    aSo . 

2.  A  parcel  delivered  to  the  guard  of 
a  mail-coach,  and  by  him  to  the 
porter  of  the  inn  where  the  mail 
stops,  whose  business  it  is  to  carry 
out  the  parcels  brought  by  the 
coach,  receiving  for  such  doty  a 
portion  of  the  sum  demanded  for 
carriage,  does  not  make  such  por- 
ter personally  responsible  for  its 
loss.     Cavenagh  v.  Such     •    328 


CLERK  IN  COURT.         ' 

All  notices  must  be  given  by  and 
addressed  to  Clerks  in  Court. 
Calvert  v.  Bowater  -    -    -    328 


COMMISSION^ 

The  Court  will  grant  a  commission 
to  examine  a  witness  de  hem  eue 
while  in  this  country  on  a  bill  filed 
and  affidavit  that  he  is  under  the 
Qecessity  of  going  abroad  before 
the  trial  come  on* 
Delius  y.  Rougemoni-    •    -    448 


COMMON  (Right  of> 


Vide  Grant. 


COMPOSITION  (real), 
Vide  Evidence,  N®  4. 
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CONTEMPT. 


COSTS. 


COKDEMMATIOK 


Vide  CvtroUs,  IT  a. 


CONDmOKS  OF  SALE. 
FUt  AavmtKKt,  V  I. 

CONSTRUCTION  (of  Wilk) 
Vide  Uiiwju,  M«*  i,  ft  ft. 

CONSTRUCTION  (of  Statotes.) 

1.  TheatatKte  of  8th  Anne,  impoung 
a  penalty  of  treble  the  value,  on 
the  importation  of  foreign  goods 
prohibited  to  be  imported  into  this 
Mimtry,i8  prospectire  in  constrtic- 
tion  and  operation,  and  extends  to 
all  such  goods  as  have  been  or  may 
be  prohibited  subsequently  to  that 
statute. 
Attorney  General'^,  Saggers  -  183 


«»  ClaoHV  linttting  the  ri gfa&  df  the 
CMKta  iaeetmlm  cwiaiiMred  af  re- 
ft$hd  by  artngywitit  itatulea,  an- 
MacxpKsily  0i*'enartad. 
4ftMofm^  €kmmi  V.  Keamm  438 


CONTEMPT. 

^.  DeftMUtent  brought  to  eh€  bar  of 
the  Court  for  contempt  in  not  put- 
ting in  hig:  mmiKkf.  broig  an  infant, 
,the  Court  on  suggestion  of  his  in- 
fancy, will  assigp  him  a  guardian, 
and  discharge  him. 
fVuM$^^*Si$t  ^    * ••    -    *    62 

9.  Defendant  may  be  brought  up  on 


3.  VidelHj^VCti^iK,  N«  1. 


CONtRACT. 

1.  A  pavty  having  eontrictad  ^th  a 
pirsoB,  iilice  deeeaMdf  tor  the  pur- 
chase of  an  advowfon,  but  who  has 
takin  no  atepa  during  the  lifetime 
of  the  vwiAor  to  ettftoree  -  the  eon- 
trEu:t,  or  lor  a  oooeiderable  time. 
after  her  deathj  (otijeetiiig  to  the 
title  on  the  gfOnod  of  outatao^ing 
jttdgmeDte,  and  a  eraditor'i  bill 
peiMiing)lield  not  tatitkd  aa  against 
a  devtaee  to  pteseatj  if  a  vacancy 
occur  in  the  ttiean  time,  Ihoogh  he 
has  not  renounced  his  contract,  but 
insists  on  having  it  complefed. 
IFytfiU  V.  TkeBitiepqfEMer  apa 

a.    Vide  SfecMC   P2&fokua1ice« 
N««  i,k2. 


COSTS. 

1.  Motion  fi>r  costs  for  not  proceedng 
to  trial  and  for  judgniienlS,  ae  in 
case  of  a  nortsuit,  should  be  made 
succeesively  in  that  order. 

Morgan  v.  Sidgood    •    -    .    61 

■ 

a.  A  solicitor  may  proceed  to  tax  his 
costs  after  verdict  at  law,  notwith- 
standing an  injunction  to  stay  exe- 
cution, with  a  vrew  to  connmencing 
an  action  in  his  own  name  for  the 
amount,  after  a  final  settlement  be- 
tween the  parties,  by  arbitration, 
without  his  cotieurfetrce. 
Brooke  v.  Bourne  -    -    -    -    73 

3*  If,  in  consequence  of  a  parly  in- 
ibtitig  ^  thtf  cefBofku^  of  A 
dottiraat  tor  tM*  puMnm  4f  an 
lUtooHMfr  oil  a  gcMtf  aatt  Being 

made 


COSTS. 


CnSTOMS. 
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made  to  it,  and  who  has,  previously, 
constantly  objected  to  the  title 
tendered,  a  bill  become  necessary 
on  the  part  of  the  representatives 
of  the  party  who  originally  con- 
tracted to  ^ell  to  ascertain  the  true 
claim  to  the  next  presentation,  (a 
vacancy  havinar  occurred  in  the 
mean  time,  and  the  right  to  present 
is  claimed  by  the  purchaser)  where- 
by the  right  is  put  in  danger  of  lapse ; 
a  decree  in  favour  of  the  plaintiff 
win  carry  costs  as  far  as  his  claim 
came  in  qi^estion,  aldiough  it  be 
part  of  the  decree  that,  subject 
to  the  next  presentation,  the  de- 
fendant be  permitted  to  complete 
his  contract. 
)F>va/v.  TkeBkiopofEg9ief7g% 

4«  If  a  cause  standing  for  trial  be 
feferred,and  the  arbiiratfMr's  award 
•  kk  fiivour  of  the  plaintiff  riwuld  be 
.  afterwards  set  aside,  aad  the  cause 
be  in  consequeace  snbsequendy 
fried,  the  planitifl^  if  he  sho«ld 
aftcrwarda  succeed  on  that  ocea- 
•ioa,  wM  be  allowed  the  costs  of 
the  farmer  tnaL 
JPoefe  v«  Sdmad .    •    •    -    310 


5*  If  a  plaintiff  subpoeo^  wifeseea  in 
a  cause  then  ready  for  trial,  but 
which  does  not  afterwards,  in  fact, 
come  on  to  be  tried,  m  consequence 
of  his  derffmng  tcr  reply,  and  take 
issue  on  a  new  fact,  subsequently 
put  Q»  iha  recofd  b«  additianal 
plea-^tbe  expenses  ot  the  actual 
fltteadaiwe  oC  these  witaessea  are 
aUowabk  tm  tiucation  oi  hia  costs, 
(Ihepbiatiff  ttltjnately  socceediag 
Oft  the  txial  of  the  cauee)  altbeogh 
he  do  net  ceeeteniKMkd  his  notice 
«f  tiial  in  time,  notwitbiMadMig 
theia  might  have  been  timaeaMg h 
tor  him  to  have  done  sofedarin^ue 
intermediate  period,  and  even  to 
have  replied  and  taken  issue  on 
the  additional  plea— ^n  the  ground 


that  a  plaintiff  shall,  in  snch  case, 
be  considered  entitled  to  a  reason- 
able time  to  give  instnictious  for 
advice,  and  otherwise  prepare  him- 
self. 
But  it  should  seem,  that  in  such  cases 
there  must  appear  to  have  been 
siKne  unnecessary  delay*  or  other 
suspicious  condoct  on  the  part  of 
the  defendant 
AUiion  Y*  Nav€nre    -    •  -     381 

6*  A  defendant  having  obtained  an 
order  for  costs  for  not  proceeding 
to  trial,  may  set  them  off 'agiaiBSt 
the  damages  ultimately  recovered 
by  the  plaintiff,  on  the  trial  of  the 
cause.    Lang  v.  IVebber     -     375 

7*  Costs  are  not  recoverable  on  an 
extent  in  aid  under  the  53  Geo.  3, 
although  sued  to  secure  the  stamp 
duties  on  policies  of  insurance  in 
the  hands  of  an  Insolvent  agent  of 
the  company,  and  founded  on  their 
bond  to  the  Crown  for  the  due 
payment  el  tfaeee  dmiea;  and  al- 
though the  debt  be  of  such  a  nature 
as  that  an  immediate  extent  might 
have  been  issued  on  it. 
Rex  V.  Boyk  -----    434 

8.  Vide  Affidavit,  N*  1.— Extbmt, 

N*  11. — DXCRBB. 


CUSTOMS. 

1.  It  is  not  necessarily  essential  to  an 
order  of  the  Commissioners  of  Cnv 
toms,  made  under  die  stst  O&r.  3, 
to  restore  goods  seized,  that  any 
terms  or  conditions  should  be  imt 
poaed  on  the  Psoprietora  hy  that 
order,  and  the  Court  will  not  re- 
fuse to  stay  proceeding|B  on  a  Writ 
of  AppraiaettenI  eo  mt  ground,  in 
behalf  of  the  seizing  officer,  al- 
though the  application  to  do  so 

proce^ 


458    DEMOLITION  OF  MILLS. 


DEVIATIOK- 


proceed  from  the  Crown  and  not 
from  the  claimant.  But  they  will 
not  qnash  the  writ  if  regularly  ig- 
sued.  In  the  matter  ^  tke  SUp 
Maria  ^    -..---.4 

2.  The  Court  will  set  aside  condem- 
nation of  the  subject  of  seizure 
even  after  the  expiration  of  the 
usual  time  of  fourteen  days  allowed 
for  entering  claim,  on  satisfactory 
affidavit  of  merits.  In  the  puUter 
of  the  Ship  Lucia  Margaretha    48 

3.  Vide  pLEADiKGy  N®  5. 


D, 


DEBTOR. 


{To  the'CrtnmCt  Debtor  in  ^degree.) 
Vide  Extent,  N»  1. 


DEED. 


Vide  EviDEVCEy  N<»  4. 


DEMURRER. 
P^ide  Pleadikg  (in  Equity),  N*  l. 

DEMOLITION  OF  MILLS. 
Vide  Riot  Act» 


DEPOSITIONS. 

Motion  that  depositions  of  9  wit- 
ness, taken  to  perpetuate  testi- 
mony, may  pass  publication,  be 
being  since  deceased,  is  of  course. 
Bourne  v.  BUgk  •    •    -    .    307 


DEPUTY  REMEMBRANCER'S 
REPORT. 

(When  necessary, J 

The  Court  will  not  make  absolute 
the  common  order  nisi  to  dissolve 
an  injunction  granted  to  restrain  a- 
purchaser  from  proceeding  at  law 
to  recover  part  of  the  purchase- 
money  paid  by  him  in  advance, 
(the  contract  being  impracticable 
on  the  groond  of  want  of  title,  and 
outstancUng  encumbrances)  with- 
out the  Master's  report  as  to  iht 
sufficiency  of  the  title,  although  the 
objections  are  fully  stated  in  the 
defendant's  answer. 
Chmrdk  Y.  Legeyt      -    -    .    301 


DEVIATION. 

Where  a  captain  on  a  voyage,  de- 
layed by  adverse  winds  and  danger, 
puts  into  a  place  of  safety  in  his 
course,  and  sends  ashore  for  pro- 
visions, (although  he  also  trans- 
mits a  letter  at  the  same  time)  it 
is  not  a  deviation,  and  is  a  question 
to  which  the  juiy  are  competent. 
Thomas  v.  The  Royal  Exchange 
Assurance  -    -    -    -    ^    -    iQS 


DEVISE* 


DISTRESS. 


Aug 


DEVISE. 


1.  A  bequest  over  in  case  of  the 
death  of  a  devisee  generally,  and 
not  expressly  referrible  to  any  cer- 
t^A  time  or  event  within  or  before 
vhich  such  dying  must  occur  to 
give  effect  to  such  remainder;  held 
not  necessarily  to  refer  to  a  dying 
in  the  life-time  of  the  testator ;  but 
tirill  be  construed  so  as  to  give 
effect  to  such  an  intention  on  the 
part  of  the  testator  as  may  be  pre- 
sumed, from  the  language  of  the 
will,  to  have  been  bis  object.  Thus 
a  bequest  of  personal  property  *  to 
A.  for  life,  remainder  to  her  three 
children  in  equal  shares,  and  in 
case  of  the  death  of  either  or  any 
of  them,  the  share  of  such  so  dying 
to  go  to  their  children,'  is  a  vested 
interest,  subject  to  be  divested  if 
either  of  the  legatees  in  remainder 
die  during  the  life  of  the  particular 
tenant ;  and  his  share  then  becomes 
the  property  of  his*  children,  and 
not  of  his  personal  representatives. 
Htroey  v.  McLaughlin   -    -     204 

a.  A  devise  (introduced  by  the  words 
**  I  do  give  and  dispose  of  all  my 
worldly  goods/'  and  preceded  by  a 
devise,  immediately  following  those 
words,  of  a  manor  and  lands)  *'  of 
"  the  perpetual  advowson  of  Hui* 
**  Inmd^s  Bosworthf  in  Lnceitenhirt^ 
'^  and  my  inanor  of  Stanwick,  and 

*  **  ail  my  lands  in  Northampton^ 
"  shire,**  held  not  sufficient  to  carry 

-  a  fee  in  the  lands  in  Northampton- 
shire,  to  a  deviiee,  who  wis  one  of 
three  residuary  legatees,  for  want 
of  words  of  inheritatice  or  perpe- 
tuity; and  that  he  only  took  an 
estate  for  life  in  'the  lands  so  de- 
vised, the  Court  giving  no  opinion 
as  to  what  estate  be  took  )n  the 
advowson,  holding,  that  even  if  he 
bad  taken  a  fee  Uiertin,  it  would 
not  have  altered  or  extended  the 


effect  of. the  subsequent  devise  of 
the  lands ;  but  that  the  rule  of  law 
must  prevail  against  the  apparent 
hypothetical  intention  of  the  testa- 
tor. Doe  dem.  Cmtchfield  v.  Pearce, 

353- 


DISCOVERY. 

The  Court  will  not  grant  an  applica- 
tion made  on  the  coming  in  of 
defendaiH's  answer  to  a  bill  for  dis- 
covery, that  the  plaintiff  may  ba 
permitted  to  search  the  boxes  of  an 
absent  individttal>  (which  have 
been  left  in  the  hands  of  the  de- 
fendant as  a  depositary)  for  the 
purpose  of  ascertaining  whether 
the  property  of  the  ^applicant  be 
there,  on  a  bill  filed  for  that  pur- 
pose, to  aid  by  such  discovery  ao 
information  in  the  nature  of  an 
action  of  detinue,  unless  good  rea- 
son be  shown,  through  the  medinm 
of  facts  disclosed  by  affidavit,  for 
the  supposition,  that  the  identical 
thing  sought  be  there,  and  that  the 
party  applying  has  an  interest  in 
the  object  of  search* 
Attorney  General  v.  Elliott   .  377 


DISMISSAL  OF  BILL. 

1.  A  Replication  filed  on  the  day  of 
cause  shown  against  dismissing  a 
bill  is  irregular,  and  the  Court  ynli 
order  it  on  motion,  to  be  taken  off 
the  file.   Chritty  v.  Dt  Tatttt  04% 

a.  Vidt  RxraaEHCE. 


DISTRESS. 
Vide  Rent. 


46a 


EVIDJBXCi:. 


KVltUafCT. 


DISTRINGAS. 


Vide  SzRTXci  Of  Procbss. 


E. 


EJECTMENT. 
Vide  SsRTics  OP  PsoCBsSy  N*  4. 


EQUITABLE  MORTGAGE. 

Fide  AssxoNMENT  fqfPremisaJ* 
ExTSITTy  K®  4. 


ERROR. 


Ffdr  EncuTio]!. 


EVIDENCE,     ^ 

1 .  The  poiQt,  at  least  doubtfal,  whe- 
ther 9  wenan  fivivg:wKh  a  man 
aa  his  -wUe,  aad  hannng  chiUseD 
by  hioi,  br  adBuanbkr  evidence  to 
pfonie  the  fact^of  her  never  hamig 
been  actualhr  married  t*  hiai. 
Campbell -v.  Twemlaw  '    -    .    81 

5t.  Parol  testimony,  though  offered 
merely  to  explain  a  written  memo- 
raDdaniyand  not  in  any  way  varying 
or  altering  the  terms  of  it,  is  inad- 
missihle.    Hope  v.  Atkim  -     143 

3.  A  receipt,  even  of  more  than  fifty 


years  old,  oflered  to  be  put  in  la 
prove  a  money  payment,  purported 
by  it  to  have  been  received  in  liea 
of  tithes,  is  not  admissible  evidence 
of  the  fact  of  such  customaxy  pay- 
ment having  been  acted  on^  so  as 
to  establish  the  defence  of  a  modus; 
unless  it  can  be  also  proved  who 
the  parties  to  the  receipt  were,  and 
in  what  character  they  stood, — 
and  unless  proof  be  given  of  the 
hand-writing,  or  death  of  the  party 
uving  it — Wood,  B.  diseeniiente. 
mmdfy  v.  Curtis  -    -    -    -    325 

4.  Composition  real  by  grant  of  land  in 
lien  of  tithe,  is  notjprovedby  repu- 
tation of  the  ^t  of  such  an  agree- 
ment having  eadsted,  and  being 
the  origin  of  the  exemption  claim- 
ed ;  although  corroborated  by  evi- 
dence of  non-payment  of  titne  for 
the  districtyclamimgthe  exemption: 
unless  a  deed^  or  evidence  of  one 
having  once  existed,  be  pot  in 
prooC    ChaiJiM  Y.  Fryer  -    asS 

5.  Excise-books  transcribed  from  the 
maltstei's  specimen  paper  admi»> 
sible  evidence  against  him,  without 
calling  the  officers  to  substantiate 
them; 'and  that  although  they 
should  be  char^ged  to  be  frandulent 
and  collusive,  without  proof  of  their 
beii^  so.    Rex  v.Grtimoood  *  369 

d»  Parol  evidence  to  explain  an  io>- 
per&ctlv-worded  t^Htten  c<mtract, 
even  where  some  parts  of  it  were 
difficult  ta  be  understood  alone^ 
not  admissible ;  and  that  although 
the  chief  question  in  the  cause  was 
the  nature  of  the  contract  which 
had  been   rendered  doahtfhl,  bj 

.  partial  and  incomplete  alteration, 
and  which  therefore  seemed  to  re- 
quire to  be  supplied  and  perfected 
by  some  such  additional  words  as 
the  evidence  rejected  would  haivt 
(imished;  and  although  k  coo- 
k  taincd 


EXCISE. 


exti:nt» 


461 


X*  ^ 


taioed  dvbioua  wprdi,  involving  it 
ia  uncertainty  as  to  wbetber  it  pur- 
ported to  Ih  a  sale  of  p^jrticular 
merobandiee  tp  arrive  by  a  certain 
▼efwel,  or  of  auch  mercbandiae 
generally,  whenever  the  contracting 
party  sbould  receive  svfficteat  to 
supply  the  pncciiajwr  with  tbe 
q^antlty. 
HaUUty  v»  Nichokott     -    -    404 


EXCEPTIONS. 

1.  Where  exceptions  have  been  filed 
MiMc  pro  hmcy  the  Court  will  not 
grant  an  injnetioa  on  opening  a 
material  exception,  unless  the 
pfauntiif,  on  obtaining  his  order, 
gi^e  a  four-day  mle  for  avgning 
the  exceptions. 

Edwarit  ▼.  Hogmrtk     -^    -  -  >47 

2.  Pending  exceptioos  to  an  answer, 
a  ftirther  answer  cannot  be  filed  in 
this  Court  until  those  exceptions 
are  argued  and  disposed  of. 

3.  Snch  tender  of  further  answer  is 
a  submission  to  the  exceptions, 
and  the  injunction  may  be  moved 
for  after  such  an  offer  as  of  course. 
Edwards  v.  Johnson  mid  Hogarth 

203 


SXCHBQUBR  BILLS. 


EXCISE. 
VUif  Pl>f  AJ>IM>  N""*  I,  ft  5.^M4(T 

DUTT. 


EXECUTOR. 
Vid§  AwiOAViTy  N^  4. 


EXECUTION. 

i«  The  Court  will  not  set  aaide  m 
writ  of  execution  ioiued  after  al* 
lowaoce  of  a  writ  of  error  served; 
on  the  plaintiff,  if  the  writ  of  error 
describe  the  pers^  suing  at  the 
Kin^s  debtor^  when  in  fact  he  bad 
proceeded  on  a  capias  of  privilege. 
Satart  V.  Tajfhr  «    •    «    •    gi^ 

9.  Vide  RaxT. 


EXPORTATION. 
Vide  PLiAMiro^N^S. 


EXTENT. 

1.  In  recbonipg  the  degrees  tii^meS 
ka  proceedings  on  extent  in  aid^ 
the  Kin^s  debtor  not  to  be  counted. 

And  the  sheriff  may  return  and  Mice 
the  debts  due  to  the  debtor  in  the 

'  third  dt^ee*  aictluai^  ef  th#  io^ 
nottdiata  debtor  \o  t&e  Creivv. 
jRc«  ▼.  Lushingiam  -    ^    -•    ^    94 

^.  The  Court  wUl  noit  in  axeraiM  cS 
itft  equttaUe  jurisdktian  over  to* 
tents^  gmni  a  writ  of  aneueffj 
mmuSf  to  veleasa  property  seised 
under  an  ejLlent  in  aid.agMott  a 
debtor  i»  a»  moro  romote  dMrae» 
on  the  ground  thai  the  debt  uduch 
had  bMn  found  on  the  ori|ioal 
commiseioa  to  he  due  te  the  King's 
debtor^  hue  been  suhuequently  talis* 

fied, 


246 


EXTENT. 


EXTENT. 


fied,  by  the  payment  of  bills  of 
exchange- depesked  with  him  for 
securing  that  debt;  if  it  appear 
that  those  bilU  were  not  the  bond 
Jide  property  of  the  person  deposit- 
ing them,  who  thereby  committed 
a  breach  of  tiust;  because  the 
Court  will  consider  that  the  real 
proprietors  of  the  bills  have  a  para- 
mount claiiki  on  the  person  with 
whom  they  had  been  so  deposited, 
if  he  has  been  satisfied  his  debt  by 
other  means.  And  as  between  the 
different  debtors  to  the  King's 
debtor,  no  one  of  them  has  an 
^equitable  claim  to  be  relieved  from 
any  burden  which  must  conse- 
quently fall  on  some  one  of  the 
others.     Rex  v.  Blackett  •    •    96 

3.  Nor  is  any  preference  or  privity 
of  seizure,  as  to  movable  or  real 
goods,  and  debts,  to  be  observed 
in  the'  levy,  all  being  alike  equally 
the  subject  of  seixare  .    -    -    ib, 

4.  Equitable  mortgage  by  deposit  of 
title-deeds  by  an  Accountant  of 
the  Crown,  in  the  hands  of  one 
who  has  an  opportunity  of  know- 
ing that  the  depositor  is,  or  may 
become,  a  debtor  of  the  CrowDi  is 
not  available  against  an  extent. 
Broughtan  v.  Davis  and  the  Attor- 
ney  General    ...    -    -    ai6 

Qnutre  f — Whether  such  a  deposit  by 
the  King^s  debtor  good  in  any  case 
'  against  the  Crown  ? 

5.  The  Court  will  order  the  residue 
of  the  proceeds  arising  out  of  an 
extent  after  the  demands  of  the 
Crown  have  been  satisfied,  to  be 
paid  into  Court  to  the  credit  of  the 
eause  (the  Crown  and  Sheriff  con- 
senting) and  in  particular  cases 
they  will  order  that  .the  amount  be 
laid  out  in  the  purchase  of  £xche* 

*  quer  bills.    Res  v.  Freamc  »  299 


6.  The  Court  will  not  set  aside  an 
extent  in  aid,  on  the  ground  tliat 
the  debt  levied  under  it  is  of 
greater  amount  than  the  debt 
sworn  to  be  due  from  the  original 
debtor  of  the  Crown,  although  thft 
party  move  it  on  tbe  condition  of 
paying  the  Crown's  debt. 

Rex  v.  Bunney      .    .    •     <>     394 

7.  The  Court  will  not  entertain  a 
motion  00  a  case  of  extent,  with- 
out having  the  writ  before  them. 
Rex  V.  Mallet      .     -    -     -    395 

8.  If  two  writs  of  extent  are  issiied, 
one  lor  a  joint  debt,  and  the  other 
for  a  separate  debt,  in  the  utmc 
sum,  on  inquisitions  finding  a  joint 
debt,  and  a  separate  debt,  in  dif- 
ferent sumSf  the  Court  will  not  set 

them  both  aside,  on  the  ground  of 
the  irregularity  of  one  of  them, 
though  confessedly  a  mistake,  but 
they  will  support  that  which  caa 
be  shown  to  be  correct.    -    -    t6. 

9.  An  extent  may  be  issued  on  an 
inquisition,  and  fiat  of  eight  year» 
old,  and  no  n^w  affidavit  or  fiat  is 
requisite,  nor  is  any  proceedings  by 
scire  facioif  or  otherwise,  necessary 
to  revive  such  extent  ^    -•    ^   ii. 

10.  Where  a  joint  debt  has  been 
found,  the  death  of  one  of  the 
debtors  in  the  interval  between  tbe 
fiat  and  extent  does  not  vitiate  the 
proceedings  as  against  the  survi- 
vors -.j-----i6. 


1  !•  If  a  greater  sum  than  is  actually 
due,  and  costs,  be  levied  under  an 
extent  in  aid  out  of  personal  efiects, 
the  Court  will,  on  motion,  order 
sucb  surplus  .And  costs  of  the  pro- 
ceeding to  be .  refunded  to  the  de- 
fendant, together  with  the  costs  of 
such  an  application. 
Jtcxv.  Edxmrds  -    -    •    -    447 


HABEAS  CORPUS* 


la.  Vide  C08TS,  N^6.— Mortgage*, 
N*  1.— NoTiCB,  N«4. 


G. 


GRANT. 

Exttciu  of  right  of  common  for  far 
more  than  twenty  years,  is  not  such 
an  adverse  enjoyment  as  will  autho- 
rise the  presumption  of  u  grant,  if 
circumstances  of  difficulty  in  pre* 
venting  trespass  appear,  from  the 
extent  of  the  common,  want  of 
fences,  or  aiy  other  cause  which 
may  render  it  attributable  to  li- 
cense  encroachment,  or  right  pur 
anue  de  vicinage. 
Dawson  y.TkeDukeqfNotfolka^d 


GRAY'MNN  HALL. 

Exchequer  Sittings  began  to  be  held 
there  7th  January  1 815  -    •    225 


GUARDIAN. 


Vide  CoNTiMPT,  N®  1. 


INJUNCTION.         463 


bring  him  up  to  be  present  at  the 
trial,  he  paying  the  costs  of  the 
application  and  of  being  brought 
up.     Attorney  General  v.  Fadden 

403 
2.  Vide  WiLSOK  V.  Bott,  page  62. 


HUNDRED 


(Action  against  J 


Vide  Riot  Act. 


I. 


IDENTITY. 


Vide  Habeas  Corpus, 


INFANT. 


Ficfc  Contempt,  N®  1. 


H. 


HABEAS  CORPUS. 

1.  In  case  of  a  question  of  identity 
of  the  person  of  a  defendant  to  an 
information,who  is  in  prison,  the 


'    INFORMATION. 

Vide  Leoact  Duty. — Malt  Duty. 
Misnomer.— Prohibited  Goods. 


INJUNCTION. 

I.  A  special  injunction  to  restrain  a 
defendant  from  distraining,  will  be 


-.--"''— ^  —  .«p..«v.*,   ui^         u«;iciiuaijL  iiT/iu  uisiraining,  will  ke 
Cfttft  wui  gmnt  a  habeas  corpus  to  I      granted  before  answer,  if  the  de- 

Hii  fendant 


464 


LEGACY  DUTY. 


LEGACY  DUTY. 


lendant  be  in  contempt  for  not 
huving  answered. 
Hemingy.EmuM  «    •    •    -     386 

a.  Vide   Affidavit,   N®  6.  —  Ap- 
rxA&AKCE,  N®  1. — Deputy  Re- 

HfEMBBANCER's  REPORT. — ExGEP- 

TioNs,  N®  1. — Service  op  Pro- 
cess, N'  a.— Waste. 


INSOLVENT  DEBTORS. 
Vide  Pleading,  N^  4. 


JURAT. 


Vide  Affidavit,  N"  3, 


JUSTIFICATION  OF  BAIL. 

The  Court  will  permit  a  justification 
where  the  title  of  the  cause  is  not 
correctly  set  out  in  the  bail-piece. 
Calvert  v.  Bawater  -    -    -     385. 

Vide  Bail  passim* 


L. 


LANDLORD  AND  TENANT. 


Vide  Rent. 


LEGACY  DUIY. 

1.  Le[:acies  bequeathed  by  a  British 
sub'  ict  resident  in  the  East  Indies, 


out  of  hispersonal  estate,  to  persons 
living  in  England,  are  liable  to 
the  duty,  if  the  executor  proven 
the  will  in  England,. and  pays  the 
legacies  here,  notwithstanding^  the 
testator  realized  and  possessed  his 
property  in  India^— resided  there, 
—made  his  will  there-^and  died 
there,— and  although  tbe  executors 
were  in  India  at  the  time  of  their 
appointment,  and  the  will  was  ori- 
ginally proved  there. 
Aftomey  General  v,  SirJC.  Cockerd^ 
Bart.    *--•--.     1^5 
9.  A  Legacy  (bequeathed  by  will  of  a 
person  dying  in  1771,  of  a  smn  of 
money  to  an  executor  to  pay  the 
interest  thereon  to  testatoi's  natoial 
child  for  his  life,  and  on  his  (the 
le((atee's)  death  to  pay  over  the 
principal  to   the  children  of  the 
legatee,  the  interest  of  which  had 
accordingly  been  regularly  pud  to 
the  legatee  during  his  life,  tip  to  the 
time  of  his  death^which  happened  in 
1 8 1 2,hi6  two  sons(hisonly  children) 
having  died  long  before  that  time, 
and  previously  disposed  of  their 
interest  in  the  bequest) — ^held  to  be 
widiin  the  48  Geo.  3,  ch.  149, 
sch^.  3,  as  being  a  legacy  g^ven 
by  will  of  a  person  dying  before  the 
5th  of  April,  1805,  andiiofpati, 
retained^  sati^edy   or  disckargedf 
till  after  the  10th  of  October,  1808, 
and  consequently  liable  (as  to  the 
interest  taken  by  the  representa- 
tives of  the  children)  to  the  duty 
of  8  per  cent*  imposed  by  that  sta- 
tute on  such  legacies,  when  given 
for  the  benefit  of  strangers  in  blood 
to  the  testator ;  and  that,  notwith- 
standing the  principal  had,  in  1794, 
been  invested  in  the  Funds  by  the 
executors  (in  their  own  names)  to 
answer  the  purposes  of*  the  will. 
Attifmew  General  v.  La^  Lonasa 
Manners    .-.--•    411 

3«  A  bequest  of  real  property  to  Ovs- 

tees 


LIMITATIONS. 


MEMORIAL. 


465 


tees  to  be  sold,  and  the  profits  to 
be  deemed  part  of  the  residue  of 
the  testator's  estate^  or  go  in  aid 
Qi  necessary)  of  the  rest  of  his 
^iiperty,  in  discharge  of  his  pe- 
onaiary  legacies,  given  either  by 
his  will,  or  any  codicil,  is  liable 
to  the  legacy-duty  imposed  by  the 
48  Geo.  3^  ch.  149,  although  the 
residuary  legatee  took  the  property 
m  statu  qjuOj  and  the  trustees  did 
ccmvert  it  into  money  by  sale,  ac- 
cording to  the  directions  of  the 
will:  there  being  no  claim  to  render 
such  sale  necessary. 
Attorney  General  v.  Holford    4^6 


I 


LIBEL. 

1.  These  words  "  The  Rev.  John 
Robinson,  and  Mr.  James  Robin- 
son, inhabitants  of  this  town,  not 
being  persons  that  the  proprietors 
and  annual  subscribers  think  it 
proper  to  associate  with,  are  ex- 
cluded this  room.'^  Published  by 
posting  a  paper  on  which  they  were 
written,  purporting  to  be  a  regula- 
tion of  a  particukr  society,  held 
not  to  be  a  libeL 
SMtuony.'Jtrmyn    -    -    -     11 

a.  Justification  of  a  libel,  that  there 
was  a  reason  for  thinking  the  im- 
putation was  true  from  what  had 
been  said,  held  bad  on  demurrer, 
unless  it  is  stated  what  had  been 
said,  and  by  whom. 
Lane  v.  MirBman  -    -    -    .     y6 


LIMITATIONS 

COf  Actions.  J 

Vide  Riot   Act. — Malt   Duties, 


M. 


MALT  DUTIES. 

1.  Proof  of  malt  not  having  required 
so  long  a  space  of  time  in  working, 
and  passing  through  the  floors,  from 
the  cistern  to  the  kiln,  as  it  had 
been  entered  as  having  taken  for 
that  purpose,  will,  in  some  cases, 
be  considered  primd  facie  evidence 
of  fraud;  and  duties  are  recover- 
able for  the  amount  of  so  much 
grain  malted  as  would  be  commen- 
surate with  such  excess  of  time  as 
if  so  much  of  the  duty  were  in 
arrear. 

The  average  number  of  days  neces- 
sary  for  working  the  grain  intended 
for  malt  between  the  steeping  and . 
^^iog)  is  computed  by  the  Excise 
at  sixteen.  Rexy.  Grimwood  -  369. 

2.  The  restrictive  proviso  in  the  12th 
Anne,  ch.  3,  limiting  the  right  of 
the  Crown  to  proceed  for  arrears 
of  duties  on  malt  to  a  period  of 
five  years  previous  to  the  com- 
mencement of  suit,  is  not  now  in 
effect,  not  having  been  expressly 
re-enacted  by  any  of  the  subsequent 
malt  acts  referring  to  that  statute. 
Attorney  General  v.  Newman    438 


MEMORIAL 

COf  Annuity. J 

1*  Omission  in  the  memorial  of  the 

names  of  witnesses  to  the  execution 

by  the  trustees  of  a  grant  of  freehold 

H  II  2  estates, 


466 


MODEL. 


N£  KXEAT  4E^V9< 


estates,  to  secure  an  annuity,  held  ho 
objection  to  the  memorial,  provided 
the  deed  was  in  fact  executed  by 
the  trustees,  and  in  the  presence 
of  the  witnesses  who  attested  the 
execution  of  the  severd  cestuis  que 
trust,  and  such  execution  and  at- 
testation appear  accordingly  on 
referring  to  the  deed. 
Doc  dcm.  Naylor  v.  Stephens     38 

a.  Nor  is  it  necessary  that  the  admit- 
tance on  surrender  of  copyholds  be 
memorialized,  although  the  sur- 
renderee were  admitted  immediate- 
ly on  the  surrender.      •    -    t6. 


MISNOMER. 

1.  Misnomer  of  a  Defendant  held  to 
bail,  no  ground  for  cancelling  the 
hail-bosd,  but  must  be  pleaded  in 
abatement. 
Stockdale  v.  Blenkin  -     -     -   277 

a.  The  Court  will  not  diacharg?  a 
defendant  out  of  custody,  on  filing 
common  bail,  who  has  been  arrested 
on  a  capias,  describing  him  by  his 
surname  only,  ooutti^g  his  name 
of  baptism,  if  he  has  appeared, 
although  by  a  wrong  Chiistian 
name. 

S^  quere,  if  l^e  had  applied  in  the 
first  instance,  before  appearance  or^ 

plea. 

Attorney  General  v. Kelsey  391 


MODEL 

(As  to  allovjing  on  trial  if 
InforntationO. 

Vide  Vi£M'. 


I4.PDU8. 

Vide  EVIDEKCB,   ^  S*— P^JSABIKG, 

N»-2. 


MORTGAGEE. 

1.  If  an  estate  subject  to  a  mortgage* 
be  sold  absolutely  under  an  extent, 
^d  the  purchase-money  paid  i^to 
Coiirt,  the  Crown  will  not  be  al- 
lowed, on  a  motion,  to  satisfy  the 
mortgagee,  but  the  Court  will  order 
a  reference  to  the  Deputy  I^emem- 
brancer,  to  ascertain  wnat  b  due 
on  the  mortgage. 

Rex  V.  Coombts    •  .  -     -     -    207 

2.  Vide  Notice,  4. 


MOVING. 

I .  Tto?  application  for  costs  fqr  not  pro- 
ceeding tq  trial,  and  for  deducting 
the  amiwnt  when  tSLxei  firomthe 
damage  ^tUw^t^y  recovered  by 
plaiptifi;  can  npt  be  m^  ^y  one 
motion.    Lcmg  v.  Webber   -    375 

9«  An  application  ^  W  iK^HWtion, 
and  the  appointment  of  a  receiver, 
should  b^'made  the  aul^ii^  of  tvro 
succe^iive  motioi^s, 
Lawson  y.  Morgan   -    -    -    S^S 

FirfcCosTfoN^i. 


K 


NE  EXEAT  ]REGNO. 

The  Court  will  granj:  an  order  in  the 
nature  of  the  writ  ne  exeat  regnof 

against 


NEW  TRIAL. 


NOTICE. 
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aipinst  an  accouQtant  of  the  Crown, 
sworn  to  be  abopt  to  leave  the 
kingdom  without  having  rendered 
his  accounts ;  although  no  precise 
sum  be  sworn  to  by  the  affidavit 
mad^  to  support  the  motion,  as 
being  the  amount  in  value  of  the 
storeip  unaccounted  for.  But  they 
will  exercise  a  discretion  as  to  the 
amount  for  which  they  will  exact 
sureties,  and  will  require  notice  of 
the  order  to  be  given  before  the 
attachment  shall  issue. 
Auomcy  General  v.  Mucktow  289 


NEW  TRIAL. 

(la  what  C€ues  the  Court  will  not  grant 
a  new  trial, J 

1.  TlVe  Gdirt  ^ill  not  interfere  to  dis- 
lurb'  a  t^corded  verdict  on  the 
affidavit  of  onfe  of  the  Jtin^,  that  the 
amount  of  the  damages  taken  ex* 
ceeded  what  they  had  intended  to 
have  given.  Mather  v.  BaUey   -  1 

a.  In  case  of  a  verdict  taken  in  the 
absence  of  defendant  and  his  soli- 
citor, the  Court  will  in  some  in- 
stances grant  a  new  trial,  if  reason- 
aple  cause  be  shown.  Bearly  v. 
Shapleigh  fWhen  a  new  trial  will 
he  granted)  -     -     -     -     aoi 

3.  tf  ttfe  Jury  ^iiA  a  verdict  for  a  sum 
c^rttfin,  accoitling  to  A  caknlation 
which  does  not  wai*rant  the  amount, 
it  \%  &  ground  for  a  new  trial. 
Rex  V.  Grimwoad     •    -    -    369 

4.  The  Court  ^11  order  a  new  iHal 
on  tfle^tibiis  ^ciding  iihpoittint 
rights,  where  the  Jtidsi  tiCpreftied 
all  opinion  on  the  trial  contrary  to 
Ih^yMlict,  althtM^l  hi  dtelN^rds 
tep€^  tUM  he  i^a?  not  dfissatiflfied 


with  the  finding  of  the  Jury.   Earl 
.  of  Mountedgecotnbe  w.  Symons  278 

5.    Vide  AiTiDAviT,  N**  2. — Trad- 
ing, N®  2. — Showing  Cause. 


NOTICE. 

1.  The  Court  will'discharge  an  order 
for  an  injunction   obtained  on   a 
motion  of  course,  if  it  ought  to  be 
moved  for    Oft    notice. 
Reed  v.  Bowyer    *■    -     -     -     101 

3.  A  motion  founded  on  an  affidavit 
of  facts  cannot  be   made  without 
previous  notice  to  the  other  side. 
Harrison  v.*  Detmont      -     -     117 

3*  But  undef  peculiar  ctrcontstances 
they  will',  in  an  advanced  period  of 
the  term,  require  short  notice  to  be 
accepted  for  the  ijext  day    /6.  118 

4.  Notice  of  motion  for  an  order  of 
sale  of  Crown  debtors  mortgaged 
lands,  under  an  Extent,  should  be 
given  to  the  mortgagee  before  the 
motion  can   be    made« 

Rex  V.  Ooombes  -    -    -    -    aoy 

5.  The  Court  will  not  hear  special 
cause  against  dismission  of  a  bill, 
unless  notice  of  the  cause  intended 
to  be  shown  be  previously  given  to 
the  plaintiffs. 

Christy  v.  De  Tastet      -     -     24Q 

6.  Vide  Carrier^  N®  1. — Clerk 
IN  Court. — Ne  Exeat  Regno. 
•— RendeRi  N*  3. 


H  H  3 


^68 


PARTNER. 


PLEADING. 


O. 


OBSTRUCTING  WINDOW 
LIGHTS. 

Vide  Action  oh  the  Case. 

ORDER  NISI 
CTo  dissolve  ittjunciioM,) 

Vide    Deputy     Rbmem^Ranceh's 
Repobt.  ' 

ORDER 

fOf  CommsMnoners  af  Otsioms  under 
51  Geo.  3.^ 

VideCvsTOU^f  !• 


OUTLAWRY. 


A  Plaintiff  cannot  proceed  tq  outlawry 

in  the  Exchequer,  the  Court  having 

'  no  process  on  which  to  found  such 

a  proceeding. 

Hortcn  v.  Peake  -    -    -    -     306 


P. 


PARTNER. 


The  part-owners  of  trading  ships  let 
to  .freight  are  special  partners. 
Attorney  General  v.  BorrodaiU  148 

Vide  Secrxt  Partner. — Waste. 


PAYING  MONEY  INTO 
COURT. 

A  plaintiflT  having  obtained  an  in- 
junctiun  to  restrain  proceedings  at 
law  cannot  be  called  on  to  pay  into 
Court  the  som  demanded  at  law, 
on  an  affidavit  of  equitable  gn>unds, 
bj  one  of  the  defendants*  the  an- 
swer of  the  others  not  having  come 
in.  Menzies  v.  Rodrigues  -  p«  133 

Vide  Appeal. — ^Amendmeitt,  N®  3. 


PLEADING 
Cat  Law.  J 

1.  To  Scire  Facias  on  bond  to  the 
Crown  for  Excise  duties.  Plea  of 
payment  after  day,  bat  before 
writ  issued,  and  acceptance  by  the 
Crown  in  satis&ction,  beld  insuf- 
ficient King  not  bound  by  the 
4th  of  Anne,    it  v.  ElUs     -    23 

2.  In  an  action  brought  bj  the  owner 
of  one  of  two  adjoining  houses, 
built  nearly  at  the  same  time,  and 
purchased  of  the  same  proprietor, 
against  the  tenant  of  the  other,  for 
obstructing  window-lights  by  add- 
ing to  the  building,  the  form  should 
be  case,  and  it  is  suflBcient  that 
the  plaintiff  declare  on  his  posses- 
sion, and  that  he  had  sustained  a 
wrong.     Ccmpton  v.  Richards    37 

3  Assignment  of  breaches  in  debt 
on  bond  to  perform  an  award  in 
the  words  of  the  award  generally, 
h<*ld  sufficient,  although  ibe  plain- 
tiff do  not  show  that  this  d^ 
feiidant  had  become  enabled  to 
carry  it.  into  effect  by  the  cir- 

-  cumstances  having  taken  place  on 
which  it  was  to  have  been  per* 
formed,  the  awatd  beii^  held  to 
assume  that  they  bad.  And  the 
fact  of  such  ciicnmstanres  not 

bavijig 


PLEADING. 


POSTEA* 


4% 


faaviDg  taken  place,  if  they  lay  pro- 
perly within  the  defendant's  k^io^* 
ledge,  should  be  pleaded  and  set  out 
by  bim.  IVilcox  v.  Nicholls     109 

4.  Plea  by  insolvent  debtor  of  having 
been  discharged  under  51  Geo.  III. 
not  a  good  plea  to  an  action  of 

•  covenant  brought  against  defen- 
dant by  the  assignee  of  a  policy 
of  insurance,  for  not  paying  ac- 
cording to  his  covenant  the  annual 
premium  for  keeping  the  insurance 
on  foot,  which  accrued  due  subse- 
quently to  his  discbarge:  it  not 
bebg  such  a  sum  of  money  pay- 
able at  a  future  time  as  was  con- 
templated by  the  Legislature  on 
passing  the  Act. 
La  Coste  y,  GUlman    -    -    -  315 

5.  Plea  to  scire  facias  for  breach  of 
the  condition  of  the  usual  bond 
given  not  to  re-land,  where  the 
merchant  claims  drawbacks  on 
goods  intended  for  exportation ; — 
that  defendant  was  prevented  from 
shipping  and  exporting  accord- 
ingly, in  consequence  of  seizure  of 
part  of  the  goods  by  revenue  offi- 
cers, not  answered  by  replication, 
that  the  glass  had  not  been  regu- 
larly so  shipped,  or  intended  so  to 
be,  nor  agreed  in  quantity  with 
the  notice  given;  imputing  also  a 

*  charge  of  fraud  in  attempting  to 
obtain  allowance  of  the  drawbacks 
for  a  larger  quantity  than  was  ac- 
tually-shipped;  and  alleging,  that 
the  glass  was  lawfully  seized  for 
having  a  certain  quantity  of  earth- 
enware packed  with  it;  and«uch 
replication  held  insufficient  on  de- 
murrer. 
Attorney  General  v.  Pole     -    387 

6.  A  count  under  the  6th  Geo.  III. 
ch.  19,  for  concealing  prohibited 
goods  to  prevent  seizure,  may  be 
added  to  af  count  founded  on  the 


8th  of  Anne,  ch.  7,  for  having  such 
goods  in  possession. 

7.  Vide  Libel,  N"  2. — Misnom£R» 
K®  1. — Trover. 


pIeading 

fin  Equity.) 

1.  On  a  bill  filed  to  stay  proceedings 
in  an  action  brought  by  defendant 
for  dilapidations  (founded  on  the 
destruction  of  the  buildings  there- 
on), and  for  a  discovery  whether 
he  has  not,  since  tbe  commence- 
ment of  the  suit  at  law,  assigned 
his  interest  in  the  premises ;  the 
defendant  cannot  protect  himself 
from  the  discovery,  or  discharge 
himself  from  answering  by  a  plea» 
that  the  building  had  been  de- 
stroyed by  fire,  at  a  time  when 
defendant  was  entitled,  and  had. 
ever  since  continued  out  of  repair 
and  waste. 

Duke  qf  Bedford  v.  Macnamara  208 

2.  Where  a  defendant  in  his  answer 
states  that  a  modus  has  been  im- 
roemorially  paid  to  the  fncar  in 
lieu  of  tithes,  and  the  vicarage  be  < 
shown  to  have  been  established  and 
endowed  within  time  of  legal  »/ie- 
morify  the  Court  will,  notwithstand- 
ing the  modus  be  so  incorrectly 
laid,  permit  it  to  be  re-stated  for 
the  purpose  of  taking  issue  to  try 
the  true  modus,  if  an  immemorial 
payment  in  lieu  of  tithes  h:is  been 
proved.   Preoost  v.  Bennett    ^236 


POSTEA. 


llie  return  of  the  Postea  on  an  issue 


H  H  4 


18 


470 


POUNDAGE. 


PROPEETY  TAX. 


is  a  setting  down  of  the  cause  for 
hearing,  and  the  eourt  will  not 
grant  an  application  to  exclude  it 
for  a  time  from  the  paper  of 
causes. 


T 


POST-HORSE  DUTIES. 

A  coach  licensed  under  a  local  Act, 
to  be  used  as  a  stage,  is  not  pro- 
tected b^  such  license  from  the 
post-horse  duties,  if  hired  wholly 
by  an  individual  to  perform  a 
journey.     And  the   proprietor  is 

.  liable  to  account  to  the  fiirmer  of 
those  duties  for  one  fourth  of  the 
hire  if  let  by  him  to  carry  out  and 
bring  back,  notwithstanding  such 
hiring  may  be  to  go  to  and  return 
from  some  place  within  the  dis- 
tance and  on  the-  road  td  the  place 
specified  in  his  license;  and  al- 
though he  receive  no  greater  sum 
than  hiti  fare  would  have  been  had 
he  proceeded  full  on  the  usual  jour- 
ney as  a  stage. 
Fug£  y.Cokram     -    -     -    -  317 


POUNDAGE. 

The  sheriff  selling  under  a  vrnditione 
exponas  is  not  entitled  to  deduct  any 
thing,  either  for  extra  expenses  or 
poundage,  or  to  return  such  a  de- 

*  duction.  He  liuist  make  a  return 
of  the  .whole  sum  produced  by  the 
sale,  when  the  Court  will  order  it 
to  be  paid  over,  deducting  pound- 
age; and  he  must  move  the  Court 
for  any  extra  allowance  to  which 
he  may  be  entitled.. 
R.  V.  Jones      -----    205 


PRACTICE. 

Vide  Affidavit. — ^Bail. — ^Motion. 
.  — Venuev— Order  Nisi. 

PRESENTATION 

(Nest — io  advowson.J 

Vide  Right  of  Presektatiov. 


PRESUMPTION  OF  GRANT. 

« 

Vide  Grant. 


PRIVILEGE. 
Vide  Venue,  N*  a- 


PROCESS. 

A  variance  in  the  body  of  copy  of 
process  from  the  writ  itself  is  fatal, 
subversive  of  the  process  and  sll 
subsequent  proceedings. 
Morris  v.  Herbert    -    -    -    445 


PROHIBITED  GOODS. 


Vide  Construction  of  Statutes. 


PROPERTY  TAX 

•  « 

(Return  to  J 

The  ship's  husbaiid,   or  maamisg 

part- 


EENDER. 


REPLICATIOl^.      471 


jNtft-awner,  is  bound  to  laake  a 
joint  return  of  tlie  aggregate  pro- 
mts of  the  concern  to  the  Property 
tax. 

Attorn^Generalv.Bwrodaile  148 


R. 


REFERENCE. 

Reference  for  scandal  and  imperti*- 
nence,  is  a  sufficient  proceeding, 
with  effect^  to  save  a  bill. 
Goodwin  v.  Daou      -    -    -  373 

Vide   Mortgagee^^—Deputt    Re- 
membrancer's Heport. 


SEMOVING  PROCEEDINGS. 

The  Exchequer  will  remove  into  its 
own  Court  proceedings  commenced 
in  the  Courts  of  Great  Session  in 
fVaies  against  revenue  oHicers,  for 
acts  done  in  execution  of  their 
duty.    In  re,  Kingsman   -    -  206 


RENDER.     • 

1.  Surrender  of  the  principal  on  the 
day  of  expiration  of  the  rule,  beibre 
the  issuing  of  an  attachment^  dis- 
charges the  dieriff. 

.  Moiie^  V.  Cole     -    -    -     -  103 

2.  A  defendant  may  be  rendered 
during  the  whole  of  tbe  day  on 
which  the  rule  t^brittg  in  the 
body  expires* 

jR.  v;  Sherijfof  I/mddn^  in  a  eatue 
afParUtt  v.  Bamett     -    -    338 


3.  The  render  is  not  complete  or 
effectual-  till  notice  served      -     t6. 

4.  The  Court  will  set  aside  an  attach- 
ment against  the  SherifiTy  on  pay- 
ment of  costs,  if  the  defendant  has 
been  rendered  on  the  evening  of 
the  last  day  of  the  rule,  and  notice 
be  given  early  next  morning      ib. 

Vide  Attachment. — Bahkrupt. 


RENT. 

Sheriff  taking  com  in  the  blade  under 
9i  fieri  facias,  and  selling  it  before 
rent  due,  is  not  liable  to  account 
to  the  landlord  of  the  defendant, 
under  the  statute  o^  Anne,  for  rent 
accruing  subsequently  to  the  levy 
and  sale,  although  he  is  given  no- 
tice, and  though  the  com  be  not 
removed  from  the  premises  until 
long  afterwards,  when  a  consider- 
able proportion  of  rent  has  become 
due.  The  landlord's  remedy  in 
such  case  is  by  distress. 
Gwilliam  v.  Barker    -    -    -  274 


Report. 

Vide  Deputy  Remembrancir's 
Report. 


REPUTATION. 


Vide  Evidence,  N^  3,  tc  4. 


REPUCATIQN. 

Vii^  Di8ifnML.0F  BfLL.--'-ft.CAn* 
INO,  N^^  3,  ^  5. 


472      SECRET  l^ARTNER. 


SERVICE  OF  PROCESS. 


RESTORATION 

(JFntofJ 
Vide  Customs. 


RIGHT  OF  PRESENTATION. 

Vide  COKTRACT* 


RIOT  ACT. 

The  clause  of  limitation  of  actions 
given  against  the  hundred  by  the 
Hue  and  Cry  Act,  37  Eiiz,  ch.  13, 
for  the  purpose  of  indemnifying 
the  party  robbed,  held  not  to  have 
been  adopted  by  the  Riot  Act,  1st 
Geo.  I.  ch.  5,  and  the  subsequent 
statutes,  as  a  necessary  conse- 
quence of  their  reference  to  the 
a7th  Eliz,  and  that  the  words  **  in 
such  manner,  &c.^  are  confined 
to  the  mode  of  reimbursing  the 
person  damnified  on  the  recovery 
of  damages.  In  the  case  of.  the 
demolition  of  the-  works  of  mills, 
the  determining  whether  the  works 
destroyed  belonged  to  the  miU,  or 
were  mdependent  of  it,  fonns  a 
question  for  the  jury,  whose  finding 
will  be  conclusive  of  that  fact. 
Rashforthy.Beatson  -    -    -  343 


s. 


SECRET  PARTNER. 

The  share  of  a  secret  partner  in  the 
joint  stock  in  trade,  bemg  in  the 
possesaion  of  aa  apparent  partner,, 


and  the  sole  ostensible  trader,  is 
not  liable  to  the  bankruptcy  of  the 
latter,  as  being  within  the  mean- 
ing, or  mischief  of  the  3 1st  of 
James  I.  c.  19 :  the  bankrupt  hav- 
ing such  an  interest  and  quahfied 
property  in  the  secret  partner^s 
share,  as  to  destroy  the  essential 
requisites  of  a  true  and  independent 
ownership  on  the  one  hand,  and 
of  a  fraudulent  and  reputed  owner- 
ship on  the  other. 
CJdwellY.  Gregory  -    -    -    119 


SEIZURE. 


Vide  Customs. — ^PtEADiKOy  N*5* 
SERVICE  OF  PROCESS. 


1.  Service  of  subpoena  by  leaving  the 
label  at  a  counting  house  of  de- 
fendant not  sufficient,  unless  given 
to  a  partner,  or  some  acknowledged 
clerk  there. 

Menzies  v.  Rodriguee  -     -    -    92 

2.  Service  of  subpcena  issued  on  an 
injunction  bill,  though  effected  at 
eleven  o'clock  on  the  night  of  the 
return  day,  and  at  so  great  a  dis- 

-  tance  from  town  as  to  render  it 
impracticable  for  the  defendant  to 
appear  in  time  to  prevent  an  in- 
junction for  want  of  appearance, 
h.eld  to  be  sufficient  service. 
Nigktingak  v.  Merryweaiker   287 

3.  The  Court  will  not  grant  a  dis- 
tringas against  a  defendant  who 
has  not  been  seryjed  with  process, 
other  than  by  delivery  of  it  to  a 
person  at  whose  house  ha  had  re- 
cently resided,  unless  it  appear 
that  he  then  lived  there. 
Horion  v.  Peake  -  .  -    -    -    309 


SHERIFF. 


STATUTES. 


473' 


4.  Service  of  declaration  in  ejectment 
in  the  name  of  the  tenant,  on  a 

'  person  representing  himself  to  be 
in  possession  for  another,  then  tem- 
porarily absent,  and  who  after- 
wards acknowledges  an  apprisal  of 
the  secvice,  sufficient  to  obtain 
judgment  against  the  casual  ejec- 
tor. Doe  dem.  Walker  v.  Roe  399 

5.  Vide  Attachment^  N"  a. — ^Af- 
fidavit, N"  5. 


SET  OFF. 


Vide  Costs,  N»  5. 


SIGNATURE  OF  COUNSEL. 

Signature  of  counsel  to  answer  not 
appearing  on  the  record,  the  de- 
fendant must  apply  for  leave  to 
amend.  Harrison  v.  Delmou,     108 


SILK  GLOVES. 


Vide  Prohibited  Goods. 


SHOWING  CAUSE. 

If  no  one  appear  to  show  cause  against 
a  rule  nisi  for  a  new  trial  on  the 
peremptory  order   day,    the   rule 
will  be  made  absolute. 
Parsons  V,  Nix    -    -    -    -    3i«i 


SHERIFF. 

VideBAiL^  V*  3  k  4.— Extent, 

N**  3  &  5. ^Poundage. 

Render,  N^  i'&4^— Rent. 


SPECIFIC  PERFORMANCE. 

1 .  The  Court  will  not  decree  a  spe- 
cific performance  of  an  agreement 
for  a  lease  to  be  collected  from  let- 
ters where  there  is  no  definite 
term  expressed  for  which  the  lease 
was  to  be  granted,  nor  any  refe- 
rence aliunde^  by  which  it  might 
be  ascertained.  But  semble  other- 
wise if  the  letters  had  been  more 
explicit,  or  had  afforded  any  cri- 
terion for  defining  the  object  of 
the  parties. 

Gordon  y.  Trevelj/an  '    -    -     64 

2.  Acceptance  or  non-acceptance  of 
title  the  criterion  of  right  to  spe* 
cific  performance  of  contracts  in 
Courts  of  Equity.  IVyviB  v.  the 
bishop  of  Exeter  -    •    .    -     296 

3.  Vide  Decree. 

STAMPS. 

Vide  Costs,  N"  6.— Legacy  DtJTT, 
jMi««nii. 


STATUTES. 

^        Anne. 

4.  c.  i6.  (Pleading )     ...     $3 
8.  c.y.  (Frohibited  Goods)  -  182' 

—  c.  14.  (Giving  notice  to  Land- 
lord of  executing  fi.  fa.)  -    -  274 

13.  c.  3.  (Malt  duties)    -    -    -  438 

James  I. 

21.  c.   19.   (BanjLnipt— Secrel 
partner)-    ......  ng 

miuAeth. 
37.  c.  13.  (Hue  and  Cry)     •    -  343 

George  L 

!•  c.  5 843 

6.  e,  a. 


474 


SUBPOEIfA. 


TRADING. 


6.  c.  2.  (Aniiual  malt  act) 
11.0.30.  (Prohibited  goods)    -  182 
^3t  ^'  3*  (Aunual  malt  act) 

Georga  H. 

8.  c.  1.  (Annual  malt  act) 
1^.  c«  1.  (Annual  malt  act) 
20.  c.  5.  (Annual  malt  act) 
2^.  c.  2.  (Annual  malt  act) 
33-  ^«  3-  (Annual  malt  act) 

Oeorge  III. 

i.  C.  1.  (Malt  duties) 

6.  c.  19.  (Prohibited  goods)     -  182 

9.  c.  29.  (Demolifhing  mills)  -  343 
\J.  c.  26.  (Annuities)  -  •  -  41 
20.  c.  35,  (Malt  duties)  ^  -  -  438 
25-  ^.51.  (Post  Horse  duties)  -  324 
26.  e.  yj.  (Shipping  for  exporta- 
tion)   387 

35.  c.  52.  (Legacy  duty)  -    -     -  16^ 
41.' C.  7.  (Annual  malt  act) 
42.  c.  24.  (Demolishing  mills) 

42.  c.  1.  (Malt  duties)    -     -     .  343 

43.  c.  132.  (Warehousing  goods 
without  paymetft  of  &ty)    -     23 

44.  c.  98.  (Stamp  act)    -    -    .  324 

45.  c*  34.  (Plymou^  hackoey- 
coach  act)  ------  319 

46.  c.  65.  (Property  tax)  -  -  148 
46.  €•  139.  (Duties  of  excise  on 

malt) 

48.  c.  149.  (Ugacy  d«tkii)     -  165. 

411.  426 

49.  c.  121.  (Bankrupt)  -  -  -  316 
50. c^48.  (Stagecoaches)  -  -  324 
51.  c*  125.  (Insolveirt  debtors)*-  315 

—  c, 96.  (R«siorit]g ves^tes^ized)  4 
53.  c.  HI-  (Aimaities)    -  ^v^  435 

—  c.  -I08.   (Stamp  and  stage- 
coach dutias) 

55  c.  114.  (Drawbacks  on  ex- 
porting glass)*  -    -    .    .     .  390 


SUBP(J!^A\ 
Vide  Ssiivic£  01^  I^rocess. 


SUBSCRIBING  WITNESS. 

Sttbscribing  witness  ordered  io  show 
raose  to  the  Conrt,  why  she  shoidd 
not  make  affidavit  of  the  execution 
f/f  an  ifrstrtfment  attested  b^  her. 
Weston  V.  Faulkner   -    -•    -    308 

SUPERSEDEAS. 
Vide  Ex£CUTioir>  N*  i. 


m 

tAXES. 

Vide  Malt  Duties. — Post  Horse 
Duty. — Property  Tax. 


TITHES.  . 

« 

Vkk  EviDEKCE,  N®«  3  Se  4.— 
PLEAm^o'  iif  Equity,  N*  «. 

TITLE. 
Vide  Deputy  Remembrancer's 

REPORf. 

TRADING. 

1.  The  ownership  of  trading  vessels 
let  tor  fre&ghl!  is  a  trade,  oi^oncem 
tA  the  nature  6f  tr^e,  #ilhite  tfie 
mieaning  of  the  46th  Gto,  3.  At- 
torney General  v.  Bbtrodaik    148 

2.  Buying  and  selling  horses  with  an 
avowed  intention  to  take  out  a 
license,  and  I>ec6tti4  it  dealer,  suf- 
ficient to  constitute  a  trading  within 
the  meaning  of  the  baaknipt  laws, 
h'oweVer  limijsd  Uie  trying,  and 
thoiigh  no  license  ^s  been  Attually 

'         '       e  tak^n 


VpNUE- 


WITNESS.  475 


taken  out ;  and  the  Court  will  gRnt 
a  new  trial  after  verdict  found 
against  'evidence  of  those  facts. 
Wright  V.  Bird      •    •    -»    -     30 

TROVER. 

Trover  lies  for  Com'  cut  hy  an  out- 
going tenant  after  the  expiration 
of  his  term,  .though  sown  by 
him  before  that  time,  under  tbe 
notion  of  being  entitiied  to  an  away- 
going  crop.    DoioUm  V  Omnop   53 


V. 


VARIANCE. 
Vide  ExKcuTiov>  N*  1.— Process. 

VENUE. 

1.  The  Court  will  not  change  the 
venue  in  any  case  where  a  trial 
has  been  had.   Butts  v.  Bilk     146 

a.  An  attorney  (not  being  one ^f  the 
four  attornies  of  ibis  Court)  is  not 
as  such  entitled  to  the  privilege  of 
laying  his  venue  in  the  county  of 
Middlesex*  Fisher  v.' Fielding  3S4 

3.  This  Court  will  no^  i^mit  e^  suf- 
icient  cruise    i^ainst    a    rule,  to 


change  tbe  venue^  that  the  decla- 
ration contains  a  count  on  a  pro- 
missory pote,  unless  the  plaintiff 
undertake  to  give  evidence  on  such 
count.   Baskeroille  y.  Cooper  374 

VIEW. 

In  an  information  for  duties  gainst 
the  proprietors  of  a  glass  manup 
factory,  the  Court  will  not  grant  a 
view  of  the  premises  where  the 
question  may  be  tried  by  the  pro- 
duction of  a  model. 
AttiniMy  General  v.  Green  -     136 


w. 


WASTE. 

The  Court  will  not  treat  a  bill  t9  re- 
strain an  acting  partner  from  col- 
lecting or  contracting  debts,  and 
apipointing  a  receiver,  as  if  it  were 
in  nature  of  a  bill  to  restrain  waste, 
whatever  they  might  do  where 
such  partner  should  have  been 
shown  to  have  been  guilty  of  cul- 
pable conduct,  or  to  be  insolvent. 
Lawson  v.  Mgrgan    •    -    ?    303 

WITNESS. 

Vide  SuBBcaiBivc  Witness.— 
Award. 
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